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MAND RESPONSIBILITY FOR WAR CRIMES*
By Major William H. Parks **

An historical and comparative analysis of war crimes trials in-
volving command responsibility in order to determine the stand-
ards of conduct required of a military commander in combat with
regard to the prevention, investigation, reporting, and prosecu-
tion of war crimes. The author includes as part of his examination
a view of the eriminal responsibility of the combat commander,
possible offenses, and the degree of intent required under both
domestic and international law,

I. INTRODUCTION

The Vietnam conflict and the abberation which occurred in
the subhamlet of My Lai (4) in Song My Village, Quang Nai
Province, in the Republic of South Vietnam on March 16, 1968,
reawakened questions concerning the responsibility of a military
commander for the unlawful acts of his subordinates.! For some,
it constituted an opportunity to re-assert theories of responsibility
previously argued and rejected by courts of law;? others saw it

* This article is adapted from a thesis presented to The Judge Advo-
cate General's School, U, S. Army, Charlottesville, Virginia, while the
author was a member of the 21st Advanced Course, The opinions and con-
clusions presented herein are those of the author and do not necessarily
represent the views of The Judge Advocate General's School or any other
governmental agency.

** U. 8. Marine Corps; Instructor, Criminal Law and International
Law Divisions, TTAGSA. B.A. 1963, J.D. 1966, Baylor University. Member
of the Bars of Washington and Texas, the U. S. Supreme Court, and the
U. 8. Court of Military Appeals.

3 See, e, The Clamor Over Calley: Who Shares the Guilt? TIME,
April 12, 1971, at 14; Who Else is Guilty? NEWSWEEK, April 12, 1871, at
30; Sheehan, Shouwld We Have War Crimes Trials?, Seattle Post-Intelli-
gencer, April 11, 1971, at 17, col. 5. See generally T. TAYLOR, NUREMBURG
AND VIETNAM: AN AMERICAN TRAGEDY (1970); S. HeRrsH, My La1 4 (1970)
and R. HAMMER, ONE MORNING IN THE WAR (1970).

2 Telford Taylor, chief prosecutor in the High Command Case, dis-
cussed infra p. 38 et seq., argued (unsuccessfully) for a theory of strict
lisbility of a commander (XI Triats oF WaAR CriMiNALs Berore THe NumRm-
BURG MILITARY TRIBUNALS UNDER CONTROL COUNCIL LAw No. 10 [hereinafter
“TWC”] 544 [1948]; the argument is renewed in Nuremburg and Vietnam,

1



62 MILITARY LAW REVIEW

as yet another way to indict the nation’s leaders. and particularly
the military, for the United States’ involvement in Vietnam.? It
is not the intent of this article to rebut these arguments, as this
has already been done by others.* Rather it is intended to examine
the standards of responsibility previously applied in order to
ascertain the existing standards, municipal and international,
and to determine if an identical municipal-international standard
is feasible.

A, DEVELOPMENT OF THE CONCEPT—PRE-1%45

The concept of ecommand responsibility—and the commensurate
duty of a commander to contre! his troops—was developed along
two paths, not reaching fruition per se until delineated by the
post-World War 1T tribunals. The first path dealt with the ques-
tion of the general respongibility of command; the second, with
the specific criminal responsibility of the commander. It is alterna-
tively submitted that (a) the natural development of the former
would lead to inevitable inclusion of the latter, and (b) there was
in fact an intertwining of the development of the two from the
outset. It iz further submitted that the development of an inter-
national standard was incidental n nature. occurring only where
states manifested such conduct as to make it apparent that no

supra note 1, at 180-181, and in an interview on the Dick Cavett Show on
January 8, 1971, as reported by Neil Sheehan in the New York Times, Jan-
vary 8, 1671, of 3, col. 1. In that inerview Professor Taylor opined chat
£ one were to_apply to Secretary of State Dean Rusk, Secretary
Tense Robert S, MiNamara, Presidentisl advisors HeGeorge Burdy
W. W, Rottow, Drevident Lyndon B. Johnson, and Gemeral Wilam: C.
Westmorelard the same standards of command resporsibility as were ap-
plied in the trial of General Tomoyuki Yamashita in 1045, discussed infra,
“there would be & strong possibility that they swould come to the same end
ke did." General Yamashita was fourd responsible for war crimes com-
znged on Febrnan 23, 1948, A, Frank

d by his subordinates and
Reel, one Gereral Yamash:
relating the defense nw of Lhe vase (THE CA:E OF GENERAL YAM

19460 rl; “oted in D. BERGAMINT. JapaN's Iv-

1 See, e.g., CRIMES 0F War (R, F:.\'
1971); and WaR CRIMES AND THE AMERICAN
\IanddeW eds., 1070}

4+ See Sol spavse (o Telford Taylow's Nuremburg and Vietnam:
An Awmcrican Tragedy, 5 AKRoN L. REv. 48 (1 DEPARTMENT OF THE
ARMY, Final Report of the Research Project: Conduct of the War in Viet-
Paust, My Lai and Vietaam: Norms, Myths, und Leader Re-
sponsibility, 57 MIL. L. REv. 98 (1972); Hart, YVamashita, Nuremburg and
Vietnam: Command Respongibility Reappraised, XXV NavaL War COLLEGE
REVIEW 19 (1672); end Paust, XXV Naval War COLLEGE REVIEW 103
(1673

G. Kolko, and R. Lifton, ecs,,
CONSCIENCE (E, Kunoll and J,

i
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COMMAND RESPONSIBILITY

satisfactory municipal standard was to be applied, and the other
parties to the conflict were in a position to impose what was con-
sidered to be an appropriate international standard on culpable
commanders of the offending state.® When such an international
tribunal was conducted, it generally followed the municipal
standard of responsibility of the convening state.®

Sun Tzu, in what is considered to be the oldest military treatise
in the world, wrote in 500 B.C.:

When troops flee, are insubordinate, distressed, collapse in dis-
order, or are routed, it is the fault of the general. None of these
disorders can be attributed to natural causes.’

3 In a report issued October 28, 1853, the U.S. Army disclosed that
in June, 1853, thirty-four war crimes cases arising out of the Korean con-
fliet were ready for trial, but that the alleged perpetrators had to be
released in the prisoner exchange following the armistice (July 27, 1958)
in that conflict, GREENSPAN, THE MODERN LAW OF LAND WARFARE 80, n. 82
(1959), Thus even where 4 state may legally detain and try prisoners of
war for war crimes (as is recognized by Articles 85, 115, and 119 of the
Geneva Convention Relative to the Treatment of Prisoners of War, 1949),
this right may be forfeited by the terms of armistice between the conflicting
states, Only where there is a clear “winner” and “loser” is there likelihood
of international war erimes trials. In the Korean and Vietnam wars, it was
apparent that the Communist states had no intention of punishing those

mmander: ble for the i of war crimes; and by the terms
Of the respecme peace agreements between the partles and the circumstances
, their adversaries were incapable of im-
pusmg sanctions upon those commanders, even where they were within the
control of the Free World states. In the IndiE-Pskistan-Eangladesh conflict,
where military success was more readily defined, Bangladesh was ultimately
persuaded by India to postpone its plans to try 195 Pakistans accused of war
crimes in the interest of “fulfiling : larger vision of harmony and peace in
the (Indo-Pakistani) of trial of the
195 accused was considered the “mo=t cruc)al point” in negotiations during
the twenty months between cessation of hostilities and conclusion of the
peace accord, Simons, Bangladesh Divided Over Issue of War Crimes Trials,
Wash. Post, August 17, 1973, at p. A22, col. 1. Ratzin, Pakistan, India Set
Accord, Wash, Dost, August 29, 1973, at p. 1, col. 8; and India to Release
90,000 Pakistans in Peace Accord, N. Y, Times, August 29, 1973, at p. 1,
cola, 7,8, This dilemma has been the rule more than the exception, and has
been offered as explanation in part for the dearth of international war
crimes trials prior to the unconditional surrender of World War II. Gross,
The Punishment of War Criminals, II NETHERLANDS 1. L. REV. 856 (1955) as
cited in Paust, My Lai and Vietnam: Norms, Myths, and Leader Respan-
sibility, 57 Mir. L. REv. 99 at 111, fn. 38 (1872},

8 This was advocated by Polish legal scholar Manfred Lachs in 1945 in
War Crimes: An Attempt to Define the Issues, and generally followed by all
Tribunals, e.g., the Soviet Union utilized exclusively the Soviet concent of
criminal negligence in defining lity, U.S. DEPARTMENT OF
THE ARMY, Prisoner of War Stud‘/ (Step Two: The Functioning of the Law
[VIII National Attitudes and Legal Standards 221), 1969 (hereinafter cited
as Lhe “Harbndge House Study”).

8. Tzu, THE ART OF WAR 125 (8. Griffith transl. 1963).
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Recognizing the resporsibility of the commander. he also recog-
nized the correlative duty of the commander to control his sub-
ordinates. Upon publication of his principles of war, Sun Tzu was
summoned before a leading warrior king and asked to submit
his theories to a test; Sun Tzu consented. Two companies of
women, untrained in military matters, were formed up and each
placed under the command of one of the king's favorite concu-
bines. They were armed and given cursory instruction in the
then-current manual of arms and close order drill. Then, to the
sound of drums, Sun Tzu gave the order, “Right turn!" The only
response of the “‘companies” was one of laughter. Sun Tzu re-
marked: “If the words of command are not clear and distincy, if
orders are not thoroughly understood, then the general is to
blame,”

Again uttering the same command and receiving the same re-
sponse, Sun Tzu then declared:

If the words of command are not clear and distinct, if orders are
not choroughly understood, the general is to blame. But if his orders
are clear, ard the soldiers nevertheless disobey, then it is the fault of
their officers,

So saying and much to the consternation of the warrior king.
Sun Tzu ordered the two company commanders beheaded and
replaced by a member of each company. The execution was viewed
by all, the drum was again sounded for driil, and the companies
thereafter executed all maneuvers with perfect accuracy and pre-
cision, never venturing to utter a sound.

The concept of national—and criminal—responsibility was re-
corded at an early date, Grotius declaring “. . . a community, or its
rulers, may be held responsible for the crime of a subject if they
knew it and do not prevent it when they could and should prevent
it

While Grotius' statement on its face limits itself to national
responsibility rather than addressing the liability of the individual
military commander, international recognition of the latter oc-
curred as early as 1474 with the trial of Peter von Hagenbach.
Brought to trial by the Archduke of Austria on charges of murder,
rape, perjury and other crimes against “the laws of God and
man,” Hagenbach was tried by an international tribunal of
twenty-eight judges from allied states of the Holy Roman Empire.

> 8, Tzu, THE ART oF WAR 8 (L. Giles Trarsl. 1944},
19251" IT Grotits, DE JURE BELLI Ac Pacis 523 (C.E.LP. ed., Kelsy tranz
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COMMAND RESPONSIBILITY

Despite a plea of superior orders, Hagenbach was convicted, de-
prived of his knighthood for crimes which he as a knight was
deemed to have a duty to prevent, and executed. While an “inter-
national” trial, his trial in theory was not a “war crimes” trial as
no state of war existed at the time of the commission of the of-
fenses, the Swiss-Burgundian war not occurring until 1476,1°

In 1621 King Gustavus Adolphus of Sweden promulgated his
“Articles of Military Lawwes to be Observed in the Warres,”
Article 46 of which in part provided: “No Colonel or Captaine
shall command his souldiers to do any unlawful thing; which who
so does, shall be punished according to the diseretion of the
Judges .. .”

In 1689, after unsuccessful seige of Calvanist Londonderry,
Count Rosen was sternly reprobated and relieved from all further
military duties by the exiled James II—not for failure to accom-
plish his mission, but for his outrageous seige methods, which in-
cluded the murder of innocent noncombatants.*

On April 5, 1775, the Provisional Congress of Massachusetts
Bay adopted the Massachusetts Articles of War. The eleventh
article provided:

Every Oficer commanding, in quarters, or on a march, shall keep
good order, and to the utmost of his power, redress all such abuses
or disorders which may be committed by any Officer or Soldier under
his command; if upon complaint made to him of Officers or Soldiers
beating or otherwise ill- treumg any person, or committing any kind
of riots to the i the of this Continent, he,
the said commander, who shall refuse or omit to see Justice done
to this offender or offenders, and reparation made to the party or
parties injured, as soon as the offender’s wages shall enable him
or them, upon due proof thereof, be punished, as ordered by General
Court-Martial, in such manner as if he himself had committed the
crimes or disorders complained of.12

Article XII of the American Articles of War, enacted June 30,
1775, contained the same language. The provision was re-enacted
as section IX of the American Articles of War of 1776 on Sep-
tember 20, 1776. Thus from the very outset of this nation, there
was imposed upon the military commander the duty and re-
sponsibility for control of the members of his command.

10 §olf, supre note 4 at 63, and Paust, supre note 4 at 57 MIL. L. REv.
112 (1972).

11 Hargreaves, The Rule Book of Warfare, MARINE CORPS GAZETTE,
August 1970, at 44,

12 Emphasis supplied. Articles of War, Provisional Congress of Massa-
chusetts Bay, April 5, 1775.

=



62 MILITARY LAW REVIEW

In promulgating the Articles of War of 1806, the provision was
re-enacted, this time however authorizing specific punishment of
the offending commander by cashiering, if deemed appropriate.:?
In addition, Article 33 provided:

When any commissioned officer or soldier shall be accused of &
capital crime, or of having used violence, or committed any offense
against the person or property of any citizen of any of the United
States, such as is punishable by the known laws of the land, the
commanding officer and officers of every regiment, troop, or com-
pany to which the person or persons so accuzed shall belong, are
hereby required, upon application duly made by, or in behalf of,
the party or parties injured, to use their utmost endeavors to de-
liver over such accused person or persons to the civil magistrate,
and likewise to be aiding and assisting to the officers of justice
in apprehending and securing the persom or persons so accused, in
order to bring him or them to trial. If any commanding officer or
officers shall willfully neglect, or shall refuse upon the application
aforesaid, to deliver over such accused person or persons to the civil
magistrates, or to be aiding and assisting to the officers of justice
in apprehending such persom or persons, the officer or officers so
offending shall be cashiered.14

At approximately the same time, Napoleon I re-emphasized
the responsibility of the commander in the briefest maxims:
“There are no bad regiments; there are only bad colonels,” \#

During the War of 1812, American soldiers needlessly burned
some buildings near their encampment in Upper Canada. Their
commanding officer was summarily dismissed from the service.
Another commander was brought before a United States military
tribunal for a similar occurrence at Long Point.*®

During the Black Hawk War of 1832, militia captain Abraham
Lincoln was convicted by a court-martial for failure to control his
men, some of whom had opened the officers’ supply of whiskey
and partaken freely thereof, while others were inclined to strag-
gle on the march. Captain Lincoln was sentenced to carry a
wooden sword for two days.'?

In 1851 the TUnited States Supreme Court affirmed a lower
court’s decision finding Colonel David D, Mitchell responsible for
illegal acts which occurred during the Kearney campaign into
Mexico in 1846, Colonel Mitchell had received illegal orders from
his immediate superior which he had passed on to his subordinates

14 Articles of War, Article 32 (1806),
1+ Articles of War, Article 33 (1308),
3 HEINL, DICTIONARY OF MILITARY AND NAVAL QUOTATIO! (1968)
1 Colby, Wur Crimes, 28 MicH. L, REv. 482, 501-02 (1825), as cited in
supre n, 10 at 113,

. SANDBURG, ABRAHAM LINCOLN: THE PRAIRIE YEARS AND THE Wag
YEARS 80 (1961,

6



COMMAND RESPONSIBILITY

and in some cases personally carried into execution. Although the
case concerned civil rather than criminal penalties, the conclusions
reached with regard to certain principles of responsibility—viz.
the execution or passing on of a patently illegal order, and the
defense of superior orders—were exactly those prescribed almost
a century later in the Hostage and High Command cases.'s

In 1863, the United States promulgated General Order No. 100,
better known as the Lieber Code. Article 71 thereof provided for
punishment of any commander ordering or encouraging the in-
tentional wounding or killing of an already “wholly disabled
enemy,” whether that commander belonged to the “Army of
TUnited States, or is an enemy captured after having committed
hig misdeed.” Two years later, Captain Henry Wirz, Swiss doctor
and Commandant of the Confederate prisoner of war camp at
Andersonville, Georgia, was convicted by military commission and
hanged for violation of the Lieber Code, having ordered and per-
mitted the torture, maltreatment, and death of Union prisoners of
war in his custody.!” Winthrep in his Military Law and Prece-
dents makes reference to other post-Civil War investigations, con-
eluding that the burning of Columbia, South Carolina, on Feb-
ruary 17, 1865, “. . ., cannot fairly be fixed upon any responsible
commander. . . ."” * for lack of evidence and interceding factors.

In 1873 in the course of hostilities in Northern California six
Modoc indians, including Captain Jack, the chief, were tried by
military tribunal for the murder of Brigadier General Canby and
Reverend E. Thomas, who as peace commissioners had entered
the Modoc village under a flag of truce. All were convicted and
sentenced to hang. The sentences of the principal perpetratoers and
Captain Jack were affirmed, the latter for ordering the murders.
In affirming those sentences, the Attorney General of the United
States observed:

All the laws and customs of civilized warfare may not be applicable
to an armed conflict with the Indian tribes upon our Western

frontiers, but the circumstances attending the assassination of Canby
and Thomas are such as to make their murder as much a viclation

1> Mitehell ». Harmony, 54 U.S. (13 How.) 420 (1831). The plaintiff
received a judgment against Colonel Mitchell personally of $90,806.44 for
seizure of plaintiff's goods not justified by military necessity. See Infra, text
at footnotes 120 and 195,

19 THE TRIAL OF CAPTAIN HENRY WIRZ, 8 AMERICAN STATE TRIALS 666
(1865), as cited in THE LAW OF WAR: A DOCUMENTARY HisTORY 783 (L.
Friedman ed. 1972).

20 Emphasis supplied. WINTHROP, MILITARY LAW AND PRECEDENTS 782
n. 46 (2nd ed. 1895).
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of the laws of savage as of civilized warfare, and the Indians con-
cerned in it fully understood the baneness and treachery of their
act.21

On June 22, 1874, the American Articles of War were repromul-
gated, Article 54 repeating the previous provisions concerning
command responsibility. Winthrop in 1886 further defined the
duty of the commander in armed conflict, providing some overlap
between the responsibility of the military commander as stated
in the Articles of War and the obligations of the laws of war:

The observance of the rule protecting from violence the unarmed
population is especially to be enforced by commanders in occupying
or passing through towns or villages of the enemy’s country.

All officers or soldiers offending against the rule of immunity of
non-combatants of private persons in war forfeit their right to be
treated as belligerents, and together with civilians similarly of-
fending, become liable to the severest penalties as violators of the
laws of war.2?

Elsewhere, he re-emphasized this point:

It is indeed the chief duty of the commander of the army of occu-
pation to maintain order and the public safety, as far as practi-
cable without oppression of the population, and as if the district
were & part of the domain of his own nation.?

With the deployment of United States forces to the Philippine
Islands in 1901, United States forces met the question of the trial
of foreign combatants for war crimes head on, By General Order
No. 221, Headquarters, Division of the Philippines, August 17,
1901, insurrection First Lieutenant Natalio Valencia was tried,
convicted, and sentenced to death for illegally ordering the execu-
tion of a non-combatant. By General Order No. 264 of that head-
quarters, September 9, 1901, Pedro A. Cruz, identified as a
“leader” of guerrillas, was condemned to death for permitting
the murder of two American Army prisoners of war in his
custody.?*

21 14 OpiNs. ATT'Y GEN. 249 (1873), as cited in WINTHROP, Id. at 786, n.

22 WINTHROP, supra n, 20 at 779 (footnote omitted).

28 J4. at 800, (tootnote omitted.) citing Johnsen v, Meclntosh, 8 Wheatan
581 (1821) which provides at 388: “A conquered people are not to be ‘wanton-
Iy oppressed » [Emphasis supplied].

24 Brief for the Respondents in Opposition. In the Matter of General
Tomoyuki Yamashita for Writs of Habeas Corpus and Prohibition, pp. 83-34.
United States Supreme Court, October Term 1945 No. 61, Mise; No. 672,
Also In 7e General Tomoyuki Yamashita, 327 US, 1 at 16, n 3 (19461
These two orders were cited by the majority in recognizing the existence
of "an affirmative duty” on the part of & commander who is additionally the
commander of an oceupied territory “to take such measures as [are] with-
in his power and appropriate in the circumstances to protect prisoners of
war and the civilian population” of that occupied territory.

8
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In April, 1902, Brigadier General Jacob H. Smith, United
States Army, was tried and convicted by general court-martial for
inciting, ordering and permitting subordinates to commit war
crimes during counterinsurgency operations on the island of
Samar. In approving the conviction and sentence of dismissal,
President Theodore Roosevelt stated:

The findings and sentence of the court are approved. I am well
aware of the danger and great difficulty of the task our Army has
had in the Philippine Islands and of the well-nigh intolerable pro-
vocations it has received from the cruelty, treachery, and total dis-
regard of the rules and customs of civilized warfare on the part of
its foes. I also heartily approve the employment of the sternest
measures necessary to put a stop to such atrocities, and to bring this
war to a close. It would be culpable to show weakness in dealing with
such foes or to fail to use all legitimate and honcrable methods to
overcome them. But the very fact that warfare is of such character
as to afford infinite provocation for the commission of acts of cruelty
by junior officers and the enlisted men, must make the officers in high
and responsible position peculiarly careful in their bearing and con-
duct 50 85 to keep a moral check over any acts of an improper char-
acter by their subordinates. Almost universally the higher officers
have so borne themselves as to supply this necessary check; and with
but few exceptions the officers and soldiers of the Army have shown
wonderful kindness and forbearance in dealing with their foes. But
there have been exceptions; there have been instances of the use
of torture and of improper heartlessness in warfare on the part of
individuals or small detachments. In the recent campaign ordered
by General Smith, the shooting of the native bearers by the orders
of Major Waller was an act which sullied the American name and
can be but partly excused because of Major Waller's mental con-
dition at the time; this mental condition being due to the fearful
hardship and suffering which he had undergone in his campaign, It
is impossible to tell exactly how much influence language like that
used by General Smith may have had in preparing the minds of
thoses under him for the commission of the deeds which we regret.
Loose and violent talk by an officer of high rank is always likely
to excite to wrongdoing those among his subordinates whose wills
are weak or whose passions are strong.®

% S, Doc. 213, 57th Conmg. 2nd Session, pb. After learning of the
widespread commission of war crimes by the insurrectionists — including
torture and murder of all prisoners of waz, mutilation of their bodies, mur-
der of noncombatants, use of poison, and refusal to respect Aags of truce—
General Smith issued the following order to Major of Marines Littleton
Waller Tazewell Waller, whose battalion had been deployed as part of General
Smith’s command:

T want no prisoners. I wish you to burn and kill; the more you

burn and kill, the better it will please me. The interior of Samar

must be made into @ howling wilderness.
General Smith further instructed Major Waller to kill all persons capeble
of bearing arms, designating the lower age limit as ten years of age. In the
next sixty days, Major Waller and his Marine expeditionary force through
constant contact virtually destroyed a numericelly superior enemy force
without resorting to the illegal methods urged by General Smith. In January

9
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Major Edwin F. Glenn, United States Army, was tried and
convicted for violation of paragraph 16 of the Lieber Code, torture
of a prisoner, for ordering use of the ““water cure” and other
means of torture as interrogation methods of prisoners taken dur-
ing the Samar campaign.?® Another Army officer, Captain Cor-
nelius M. Brownell, was accused of ordering and directing the
“‘water cure” interrogation of one Father Augustine de la Pena,
who died while being so interrogated; Brownell escaped prosecu-
tion, however, as he had been released from the Army prior to
discovery of the offense by higher authorities—a jurisdictional
refrain which, through lack of Congressional action, returned to
haunt the nation at the time of discovery of the My Lai offenses.??

On October 18, 1907, the Fourth Hague Convention of 1907,
respecting the laws and customs of war on land, was executed by
forty-one nations. Article 1 of the Annex thereto laid down as a
condition which an armed force must fulfill in order to be accorded

1802, however, the Marine force was beset by a number of problems, many
of which were caused by the repeateu .ceachery of that foree’s Filipino guides
and bearers, who Major Waller discovered were plotting to massacre the
entire Marine party. Feeling that his drastic situation called for drastic
measures, Major Waller convened a drumhead court-martial of eleven Fili-
pino bearers on January 20, 1802, of which he noted: “When I learned of
the plot and heard everything, I sent [the bearers] out and had them shot.”
Major Waller maintained subsequently that the bearers were executed mot
only for their gross betrayal of the Marines, but in reprisal for the slaught-
er of Company C of the 9th Infantry at Balangiga, where Moro bolo-men
had ripped open the entrails of butchered Army officers and poured in jam
looted from the messhall.

General Chafee ordered Major Waller tried by general court-martial.
Despite extreme command pressure, the court acquitted Major Waller, When
General Chafee disapproved the acqaittal, the Judge Advocate General of
the Army disapproved the entire court-martial proceeding inasmuch as the
Marine force had never been detached for service with the Army by Pr
dential order, as required by Sec. 1621, R.S. (1835) of the Articles of War,
See also R. HEINL, SOLDIERS OF THE SEA 123-6 (1862); and J. ScHorT, THE
ORDEAL OF SAMAR (1964).

26 8. Doc. 213, 57th Cong., 2nd Sess, pp. 20-28, The “water cure”
method of interrogation consisted of the forcing of large quantities of water
into the mouth and nose of the victim, which not only caused the victim to
suffocate but served to severely distend the stomach; whereupon the inter-
rogator(s) would strike the victim in the stomach cr even jump on his
abdomen.

27 Id. at pp. 80-82, The offenses of Major Glenn and Captain Brownell
were uncovered as the result of statements by former members of their
respective commands—again 2 striking resemblance to My Lai, By letter
of May 10, 1802, George B. Davis, Judge Advocate General of the Army,
suggested to Senator H. Cabot Lodge that these jurisdictional defects be
cured, a ples which has to this day gone unheeded. For a discussion of this
point, see Paust, After My Lai—The Case jor War Crime Jurisdiction Over
Civilians in Federal District Courts, 50 TEX. L. REV. & (1971).
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the rights of a lawful belligerent, that it must be “commanded by
& person responsible for his subordinates.” ?* Similarly Article 19
of the Tenth Hague Convention of 1907, relating to bombardment
by naval vessels, provided that commanders of belligerent fleets
must “see to the execution of the details of the preceding articles”
in conformance with the general principles of that Convention.?®
Article 43 of the Annex to the Fourth Hague Convention of 1907
further requires that the commander of a force occupying enemy
territory “shall take all measures in his power to restore, and
ensure, as far as possible, public order and safety, while vespect-
ing, unless absolutely prevented, the laws in force in the
country.” 3 The latter principle was not unlike that advocated by
Winthrop two decades previous; Hague Convention Four, it is
submitted, is a manifestation and codification of that which was
custom among the signatory nations, giving early recognition to
the duties and responsibilities of the commander,

Article 54 of the 1916 Articles of War provided that a com-
mander has a duty of insuring “to the utmost of his power,
redress of all abuses and disorders which may be committed by an
officer or soldier under his command.” General John A. Lejeune,
thirteenth Commandant of the Marine Corps, reiterated the
general responsibility of a commander in the 1920 Marine Corps
Manual:

... officers, especially ing officers, are i for the

physical, mental, and moral welfare, as well as the discipline and
military training of the young men under their command.il

At the conclusion of World War I, an international “Commis-
sion on the Responsibility of the Authors of the War and on En-
forcement of Penalties” met at Versailles. As part of their final
report, delivered in March, 1919, the Commission recommended
the establishment of an international tribunal “appropriate for
the trial of these offenses (crimes relating to the war).” 2 Part
III thereof concluded that:

All persons belonging to enemy countries, however high their
position may have been, without distinction of rank, including

23 86 Stat. 2277; Treaty Series No, 539; MALLoy TrzATiss, VoL. I1, 2269
(1910).
2688 Stat. 2851 (1910).

30 36 Stat. 2277,

31 Marine Corps Manual, U. 8. Marine Corps, 1920.

52 Committee on the Responsibility of the Authors of the War and on
Enforcement of Penalties—Keport Presented to the Preliminary Peace Con-
ference, Versailles, March, 1919, Part IV.

11
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COMMAND RESPONSIBILITY

Ven Hindenburg and Ludendorff. The German Cabinet strenuously
objected, warning the Allies that Army leaders would resume
hostilities if the demand was pressed. The German government
advised the Allies that the Supreme Court of the Reich at Leipzig
would conduct the trials and apply international rather than
municipal law in trying the cases. The Allies consented on Feb-
ruary 13, 1920, tendering to the Germans a list of forty-five
names. The Germans eventually tried twelve of the forty-five, ac-
quitting six. Of those convicted, only one was convicted on the
basis of command responsibility. Major Benno Crusius was found
guilty of ordering the execution of wounded French prisoners of
war and sentenced to two years confinement.®” In the “Llandovery
Castle” Case, the German Supreme Court of Leipzig noted in their
opinion that under their own Military Penal Code,

[I]f the execution of an order in the ordinary course of duty in-

volves such a violation of the law as is punishable, the superior

officer issuing such order is alone responsible,3s

37 The name of each accused ultimately tried, the charge, and the find-
ing and sentence are as follows:
AccUsep CHARGE FINDING ~ SENTENCE
Sgt. Karl Heymen Mistreatment of POWs  Guilty 10 months
Capt. Emil Muller Mistreatment of POWs  Guilty 6 months
Pvt. Robert
Neumann Mistreatment of POWs  Guilty 6 months
Lt Capt. Karl
Neumann Torpedoing the hospital ~ Not Guilty
ship Dover Castle
1st Lt Ludwig
Dithmar Firing on survivors in  Guilty 4 years
lifeboats of hospital ship
Liandovery Castle
1st Lt. John Boldt Firing on survivors in  Guilty 4 years
lifeboats of hospitel ship
Liandovery Castle

Max Ramdahs Mistreatment of Belgian Not Guilty
children
Major Benno
Crusivs Ordering the Execution Guilty 2 years
of POWs

1st Lt. Adolph
Laule Murder of a POW Not Guilty
Lt. Gen. Hans von
Mistreatment of POWs  Not Guilty
Maj. Gen, Benno
Kruska Mistreatment of POWs  Not Guilty
Lt. Gen. Karl Ordering the execution  Not Guilty
Stenger of prisoners of war
U. 8. DEP'T oF ARMY, PAMPHLET NoO, 27-161-2, INTERNATIONAL
Law 221-222 (1962).
#8 Friedman, supra n. 18, 881,
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The demands for international standards of responsibility by
and large went unanswered and unheeded, as the world was to
discover two decades later. The Red Cross Convention for the
Amelioration of the Condition of the Wounded and Sick of Armies
in the Field, promulgated in 1929, recognized in Article 26 that
the commander had “the duty . . . to provide for the details of
execution of the foregoing articles [of the Convention] as well
as for the unforseen cases.” # Thus the belligerent states entered
World War II with a custom of command responsibility, codified
in large part by the Hague Conventions of 1907 and the 1929 Red
Cross Convention, and with somewhat of a warning based on
the essentially unfilled demands of the Versailles Treaty that con-
cepts of command responsibility would be implemented at the con-
clusion of any future conflict.*®

Objections by the Allies to the leniency of the German trials at
Leipzig, as well as the activns of Japan, such as their rape of
Nanking in 1937, and German genocidal practices from the very
outset and even prior to commencement of World War II,
again shocked the conscience of the world, the two serving as
catalyctic impetus virtually from the outset of hostilities for

A0 47 Stat. 2074 (1932).

0 The concept of command responsibility was well recognized prior to
World War II, even by the so-called “Oriental mind," as Marine General A,
A, Vandegrift irdicates in his autobiography, ONCE 4 MARINE (at p. 75).
Tn 1028, then-Major Vardegrift was stationed with the Marine expeditionary
force in China. He relates the following:

For a Christian general, Feng Yu-hsiang (the famous “Christian

general” who baptized his troops en masse [with fire hoses] and

had them sing hymns each night before retiring) proved an anoma-

ly. As was the custom with Chinese forces, plainclothes agents

preceded the main forces into the city. These men, generally cruel,

vlundered at will and treated the Chinese folk very harshly.

Soor. after Feng’s advance [to Tientsin], [ learred that some of his
agents were persecuting the natives in a small village close to one of
our defense areas. Aiter confirming ‘he report I hastened to Feng's
headquarters . . . he received me most courteously, explained that
such acts Were contrary to his orders, and promised %o deal with the
offenders if General [Smedley D.] Butlex would let troops transit
our ares. Butler gave permission by Fone and 1 a
a platoon to the trouble spot. We caught the looters redt
Before I could say anything the Chinese platcon leader
of them up and beheaded them, an example fo anyone else so tempt-
ed. The rest of them he marched back to the Chinese city, lined
them against a wall and had them shot.

Japanese General Tomoyuki Yamashita testified at his trial (discussed

infra n. 64) that ke recognized and acknowledzed the concept as 2 valid

one, and one to which be maintained he adnered. United States v. Gen.

Tomoyuki Yamashita, Tr. 3650, 3652, 3838, 3674.
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COMMAND RESPONSIBILITY

thoughts of the establishment of international tribunals for the
conduct of war crimes trials once that conflict was coneluded.
Stories of the many atrocities committed by the German armies
led representatives of many of the victimized states to issue the
St, James Declaration in January, 1942, which promised to pun-
ish, “through the channels of organized justice,” those responsible
for war crimes.®! On March 9, 1943, the United States issued
“solemn warnings” to the Axis powers that all those responsible
for war crimes, either directly or indirectly, would be held ac-
countable.*? In July, 1948, the United Nations War Crimes Com-
mission was estsblished to collect and collate evidence of war
crimes. The Commission concerned itself primarily with such
crimes as mistreatment of prisoners of war, atrocities against
civilians, inhumane treatment of concentration camp inmates,
execution of hostages, and other killing of noncombatants. On
November 1, 1943, Great Britain, the United States, and the Soviet
Union issued the Moscow Declaration on German Atrocities,
which provided that those accused of war crimes would either be
(a) “brought back to the scene of their crimes and judged on the
spot by the peoples whom they have outraged,” or (b) where
offenses had no particular geographic localization, “punished by
the joint decision of the Government of the Allies.”

Formal protests to the Axis powers went unanswered; radio
broadeast warnings went unheeded. On January 29, 1944, state-
ments by United States Secretary of State Cordell Hull and
British Foreign Secretary Anthony Eden were broadcast—and
received by the Japanese—giving the details of the Bataan
Death March. The United States also disclosed that the Japanese
would not permit the United States Government to send food and
supplies to United States and Filipino prisoners. Secretary Hull,
in speaking of the treatment of prisoners of war in Japanese
hands, stated:

According to the reports of cruelty and inhumanity, it would be
necessary to summon the representatives of all the demons avail-
eble anywhere and combine their fiendishness with all that is

bloody in order to describe the conduct of those unthinkable atro-
cities on the Americans and Filipinos.¢®

1 Friedman, supra n. 19, 778,

42 89 Cong. Rec. 1773 (daily ed. March 9, 1943).

45 Judgment of the International Japanese War Crimes Trizl in the
International-Military Tribunal for the Far East (hereinafter cited as
“IMTFE”) (1948), pp. 49, 748-750.
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Secretary Eden in turn declared that the Japanese were violating
not only international law but all human, decent civilized conduct.
He warned the Japanese Government that in time to come the
record of their military atrocities would not be forgotten. Secre-
tary Hull closed hig statement with the remark that the United
States was assembling all possible facts concerning Japanese
treatment of prisoners of war and that it intended to seek full
punishment of the responsible Japanese authorities. Upon landing
in the Philippines in October, 1944, General Douglas MacArthur
issued warnings to the Japanese commanders that he would hold
them immediately responsible for any failure to accord prisoners
of war and civilians proper treatment. Like the Hull-Eden broad-
cast, General MacArthur's message was recorded in the Japanese
Ministries** On August 8, 1945, the Allies signed the Loundon
Agreement, establishing an International Military Tribunal for
trial of war criminals whose offenses had no particular geographi-
cal location.*s Jurisdiction for the trial of military commanders,
as well as national leaders, was established in Article 6 of the
Charter of the International Military Tribunal:

Article 6. The Tribunal established by the Agreement referred to
in Article 1 hereof for the trial and punishment of the major war
criminals of the European Axis countries shall have the power to
try and punish persons who, acting in the interests of the Europesn
Axis countries, whether as individuals or as members of organi-
zations, committed any of the following crimes.

The following acts, or any of them, are crimes coming within
the Jur'wdlctlon of the Tribunal for which there shall be individual
respo

(b) WAR CRIMES namely, violations of the laws or customs of
war. Such vielations shall mclude. but not be limited to, murder,
ill-treatment or deportation to slave labor or for any other pur-
pose of civilian population of or in occupied territory, murder or
{ll-treatment of prisoners of war or persons on the seas, killing of
hostages, plunder of public or private property, wanton destruction

4 Jd. at 749,

45 Until execution of the London Agreement, Great Britain was of the
mind that the German leaders should be considered wanted outlaws to be
shot on sight, even if they voluntarily surrendeved. Friedman, supra, n.19,
p. 777,

Despite these preliminary moves, some international legal sholars
throughout the war doubted the practicality of international war crimes
tri. A. Berriedale Keith, ir his seventh edition of WHEATON'S INTER-
NATIONAL LAW (1944) declared “[t]he idea of war crimes trials by
neutral tribunals . , . fantastic, rather than practicable” (p. 242); and
that *. . . the probability of anything effective being devised . . . is
negligible” (p. 587). He also questioned whether individuals committing
war crimes under order of their governments could be held liable for
their actions (p. 586).

16



COMMAND RESPONSIBILITY

of cities, towns or villages, or devastation not justified by military
necessity;

Leaders, organizers, and par! ing in
the formulation or execation of & common plan or conspiracy to
commit any of the foregoing crimes are responsible for all acts
performed by any persons in execution of such plan.4s

Individual states, in establishing military tribunals for trial of
lesser officials accused of committing war crimes, promulgated
comparable rules relating to the criminal responsibility of lesser
commanders.

The initial United States definition, although never incorporated
into any promulgating order, dealt both with direct commission of
an offense and

. . omission of a superior officer to prevent war crimes when
he knows of, or s on notice as to their commission or contemplated
commission and is in & position to prevent them,s7

Subsequently, each American theater of operations promulgated
its own regulations for trial of war criminals. The commanders
of the Pacific and China theaters issued orders which defined
both subject jurisdiction and jurisdiction of the person:

5. OVER OFFENSES — a, The military commissions established
hereunder shall have jurisdiction over the following offenses:
murder, torture or ill-treatment of prisoners of war or persons on
the seas; killing or ill-treatment of hostages; murder, torture or
ill-treatment, or deportation to slave labor or for any other illegal
purpose, of civilians of, or in, occupied territory; plunder of public
or private property; wanton destruction of cities, towns or villages;
devastation, destruction or damage of public or private property
not justified by military necessity; planning, preparation, initiation
or waging of & war of aggression, or an invasion or war in violation
of international law, treaties, agreements or assurances; murder,

enslavement, deportation or other M‘Wmﬂm acts
committed against any civilian population, or persecution on pol
cal, racial, national or religious grounds, in execution of or con-
nection with any offense within the jurisdiction of the commission,
whether or not in violation of the domestic law of the country
where perpetrated; and all other offenses against the laws or cus-
toms of war; participation in a common plan or conspiracy to
accomplish any of the foregoing. Leaders, organizers, mstlgatcrs,
ex-
ecution of any such common plan or consplracy will be held respan-
sible for all acts performed by any person in execution of that plan
or conspiracy.4s

48 Friedman, supre n. 19, 885.

47 JCS Directive 1028/3, September 25, 1944, as cited in Douglass,
High Command Case: A Study in Staff and Cm’mtznd Responsibility,
INT'L LAWYER, 686, 687 (October 1972),

48 United States Armed Forces, Pacific, Regulations Governing the
Trial of War Criminals (24 September 1845) ; United States Armed Forces,
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Article 3 of the Law of August 2, 1947, of the Grand Duchy of
Luxemborg, on the Suppression of War Crimes, reads as follows:
Without prejudice to the provisions of Articles 66 and 67 of the
Code Penal, the following may be charged, according to the circum-
stances, as co-authors or as accomplices in the crimes and delicts
set out in Article 1 of the present law: superiors in rank who have
tolerated the criminal activities of their subordinates, and those who,
without being the superiors in rank of the principal authors, have

aided those crimes or delicts.s®

A special provision was made in the Netherlands relating to
the responsibility of a superior for war crimes committed by
subordinates. Article 27(a) (3) of the Law of July, 1947, adds,
inter alie, the following provision to the Extraordinary Penal
Law Decree of December 22, 1943: “Any superjor who deliberate-
Iy permits a subordinate to be guilty of such a crime shall be
punished with a similar punishment. . . .” 5¢

Article 4 of the French Ordinance of August 28, 1944, “Con-
cerning the Suppression of War Crimes,” utilized for the trial of
persons accused of war crimes within mefropolitan France,
Algeria, and the then-existing French colonies, provided:

Where a subordinate is prosecuted as the actual perpetrator of a
war crime, and his superiors cannot be indicted as being equally re-
sponsible, they shall be considered as accomplices in so far as they
have tolerated the criminal acts of their subordinates.i!

Trials within Germany were all subject to Law No. 10 of the
Allied Control Couneil (“Punishment of Persons Guilty of War
Crimes, Crimes Against Peace and Crimes Against Humanity”).
Article I1(2) provided:

Ary person without regard to nationality or the capacity in which
he acted, iz deemed to have committed a [war] crime, . . . if he
was (a} a principal, or (b) was an accessory to the commission
of any such crime or.ordered or abetted the same, or (c) he took
a consenting part therein ., 52

Article IX of the Chinese Law of October 24, 1946, “Govern-
ing the Trial of War Criminals,” states that:

China, Regulations (21 January 1946). The former were used in the trial of
Generals Yamashita and Homma and in the Jaluit Afoll Case, infra, then
superseded by the Regulations Governing the Trials of Accused War Crimi-
nals of December 5, 1945, for all subsequent trials.
3 United Nations War Crimes Commission, 1V LAW REPORTS OF TRIALS
oF War CriztiNats 87 (hereinafter cited as “——LRT.W.C—") (1948).
Id., 88

31 III L.R.T.W.C. 94.
52 T TWC XVL
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Persons who oceupy & . . . commanding position in relation to war
criminals and in their capacity as such have not fulfilled their duty
to prevent crimes from being committed by their subordinates shall
be treated as the accomplices of such war criminals 53

Article 8(ii) of the British Royal Warrant relating to the trials
of persons accused of the commission of war crimes provided:

Where there is evidence that a war crime has been the result of
concerted action upon the pazt of a unit or group of men, then
evidence given upon any charge relating to that crime against any
member of such unit or group may be received as prima focie
evidence of the responsibility of each member of that unit or group
for that crime . . 5%

The Canadian rules expanded this point, incorporating British
rule 8(ii), then providing in their Rule 10:

(4) Where there is evidence that more than one war crime has been
committed by members of a formation, unit, body, or group while
under the command of a single commander, the court may receive
that evidence as prima facie evidence of the responsibility of the
commander for those crimes.

(3) Where there is evidence that a war crime has been committed
by members of & formation, unit, body, o group and that an officer
or non-commissioned officer was present at or immediately before
the time when such offense was committed, the court may receive
that evidence as prima facie evidence of the responsibility of such
officer or non-commissioned officer, and of the commander of such
formation, unit, body, or group, for that crime.’?

B. SUMMARY

Command has always imposed responsibility; yet few instances
are recorded prior to the end of World War II where that
responsibility was either criminal or international in nature. The
responsibility existed prior to that time, but there was not suffi-
cient warrant or authorization to interfere in what was essentially
an area of “‘state action.” The frustrations with the Leipzig trials
after World War I, the genocidal acts of the Axis, and the abso-
lute cessation of any form of government in the defeated Axis
states, gave the world both the cause and the means for demanding
a day of reckoning.

5 IV LRT.W.C. 88,

5+ I LR.T.W,C, 108-0. Article 139 (b), UCMJ (10 U,S. Code § 939 (b)),
relating to redress of injuries to property similarly provides that where such
injuries are committed by a unit and the individual perpetrators cammot be
identified, damages may be assessed against all individual members of the
command who are shown to have been present at the time the damages com.
plained of were infiicted.

# IV LRT.W.C.
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Based on the foregoing rules, the Allied nations entered the
trials believing a commander to be responsible for the unlawful
actions of his subordinates where (a) he personally ordered the
illegal act charged, or (b) with knowledge that such actions were
taking place, he failed in his duty as a commander to prevent such
offenses, either intentionally (The Netherlands, France, and Lux-
emborg) or through neglect (United States, China, Great Britain
and Canada).*® It remained for the tribunals to apply those rules
to the cases presented.

II. WORLD WAR II TRIALS
A. “WAR CRIMES" DEFINED

Before proceeding, the term “war crimes” as used generally and
in this thesis warrants definition. The United States Army de-
fines “war crimes” as “the technical expression for a violation of
the law of war by any person or persons, military or civilian.” '
The present British definition is similarly imprecise.”

Field Manual 27-10 provides some delineation by including
those acts defined by the Geneva Conventions of 1949 as “grave
breaches,” if committed against persons or property protected by
those Conventions; *® Paragraph 504 includes other acts as “rep-
resentative” of war crimes, viz.:

% The requirement of knowledge presents itself by implication only
in all but the United States JCS definition (supre, n. 47), whick included
knowledge or notice.

57 U.8, DEP'T OF ARMY, FIELD MANUAL No. 27-10, LAW OF LAND WAR-
FARE, para. 499 (1856) [hereinafter cited as FM 27-10]).

3% British War Office, IIl MANUAL OF MILITARY Law (Law oF WaR
ON LaxD, 1658), para. 624, defines ‘“war crime” as ‘“the technical expression
for violations of the laws of warfare, whether committed by members of
the armed forces or by civilians.”

o Paragraph 502 provides:

302, Grave Breaches of the Geneva Conventions of 1949 as War

tm
The Gemeva Conventions of 1949 define the following acts as
“grave breaches,” if committed against persons or property pro-
tected by the Conventions

a. GWS and GWS Sea:

Grave breaches to which the preceding Article relates shall be
those involving any of the following acts, if committed against
persons or property protected by the Convention: Wilful killing,
torture or inhuman treatment, including biological experiments,
wilfully causing grest suffering or serious injury to body or health,
and extensive destruction and appropriation of property, not justis
fied by military necessity and carried out unlawfully and wanionly.
(GWS, art. 50; GWS Sea, art. 51.)

20
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a. Making use of poisoned or otherwise forbidden arms or am-
munition.

b. Treacherous request for quarter.

¢. Maltreatment of dead bodies.

d. Firing on localities which are undefended and without military
significance,

e. Abuse of or firing on the flag of truce,

£. Misuse of the Red Cross emblem,

g Use of civilian clothing by troops to conceal their military
character during battle.

h. Improper use of privileged buildings for military purposes.

i. Poisoning of wells or streams.

j. Pillage or purposeless destruction.

k. Compelling prisoners of war to perform prohibited labor.

L Killing without trial spies or other persons who have com-
mitted hostile acts.

m. Compelling civilians to perform prohibited labor.

n. Violation of surrender terms.f0

The United States Navy has defined war crimes

. as those acts which violate the rules established by customary
and conventional international law regulating the conduct of war-
fare. Acts constituting war crimes may be committed either by
members of the armed forces of 2 belligerent or by individuals be-
longing to the civilian population.t!

The Charter of the International Military Tribunal established
by the Allied Powers at the conclusion of World War II for

b. GPW

Grave breaches to which the preceding Article relates shall be
those involving any of the following acts, if committed against
persons or property protected by the Comvention: Wilful killing,
torture or inhuman treatment, including biological experiments,
wilfully causing great sufferings or serious injury to body or
health, compelling a prisoner of war to serve in the forces of the
hostile Power, or wilfully depriving a prisoner of war of the rights
of fair and regular trial preseribed in this Convention. (GPW,
art. 130.)

e GC.

Grave breaches to which the preceding Article relates shall be
those involving any of the following acts, if committed 2gainst
persons or property protected by the present Convention: wilful
killing, torture or inhuman treatment, including biological experi-
ments, wilfully causing great suffering or serious injury to body
or heslth, unlawful deportation or transfer or unlawful confine-
ment of a protected person, compelling a protected person to serve
in the forces of a hostile Power, or wilfully depriving & protected
person of the rights of fair and regular trial prescribed in the
present Convention, taking of hostages and extensive destruction
and appropriation of property, not justified by military necessity
and carried out unlawfully and wantonly, (GC art. 147.)

80 FM 27-10 para, 504 (1956).
21 U.8, DEPARTMENT OF THE NAVY, LAW OF NAVAL WARFARE, para. 320
(NWIP 10-2, 1955).
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prosecution and punishment of the major war criminals of the
Eurcopean axis defined “war crimes” as
namely, violations of the laws or customs of war. Such
violations shall include, but not be limited to, murder, ill-treatment
or deportation to slave labor or for any other purpose of civilian
populauon of or in occupied territory, murder or ill-treatment of
prisoners of war or persons on the seas, killing of hostages, plunder
of public or private property, wanton destruction of cities, towns
or villages, or devastation not justified by military necessity =
The definition formulated by the United Nations in the Nurem-
burg Principles of 1946 is similar in language. France in contrast
left the term undefined, feeling that any offenses to be punished
were such infractions of French law as were not made justifiable
by the laws and customs of war.®® This is not unlike the Navy
definition and the general definition, rather than specific definition,
would seem to be preferred: a war crime is any act not justified
by military necessity and otherwise prohibited by custom or in-
ternational convention regulating the conduct of war.

B. THE TRIAL OF GENERAL TOMOYUKI YAMASHITA *

Of the trials which address the question of command responsi
bility, the trial of Japanese General Tomoyuki Yamashita by Mili-
tary Commission remains the most controversial, primarily (a)
because of an ill-worded opinion prepared sua sponte by the lay
court; (b) because of a book written by one of General Yama-
shita’s defense counsel; and (c) inasmuch as it was one of the
first war crimes trials completed, it gained the benefit of judicial
review by the United States Supreme Court.

General Tomoyuki Yamashita served as commanding general
of the Fourteenth Army Group of the Imperial Japanese Army in
the Philippine Islands from October 9, 1944, until his surrender
on September 3, 1945.5 As such, the evidence established conclu-
sively that he was the commander of all Japanese forces in the

®2 GHAPTER II, CHARTER OF THE INTERNATIONAL MILITARY TRIBUNAL,

Artlcle VI (b).
¢ III L.R.T.W.C. 105,

6+ Unless otherwise noted, all facts recited herein or documents referred
to are from the record of Lnal Umted Siates of America vs. Tomoyuki
Yamashite, 2 Military C by P 24, Special
Orders 110, Headquerters United States Army Forces, Western Pacific,
dated L October 1945. [hereinafter referred to as Tr, —

85 Stipulation, October 29, 1945, between the United States and Temo-
yuki Yamashita,
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Philippines.® He served concurrently as the military governor of
the Philippines.®”

On October 2, 1945, General Yamashita was served with the
following Charge:

Tomoyuki YAMASHITA, General Imperial Japanese Army, be-
tween § October 1944 and 2 September 1945, at Menile znd at
other places in the Philippine Islands, while commander of armed
forces of Japam at war with the United States of Americs and its
ellies, unlawfully disregarded and failed to discharge his duty as
commander to control the operations of the members of his com-
mand, permitting them to commit brutal atrocities and other high
crimes against people of the United States and its allies and depen-
dencies, particularly the Philippines; and he, General Tomoyuki
YAMASHITA, thereby violsted the law of war.t8

On October 8, 1943, as a result of a motion made by the defense
during arraignment of the accused,®® the prosecution submitted

By stipulation (Id.) Genera] Yamashita agreed that in addition to
his regular forces he commanded the Kempel Tai (military police). General
Yamashita claimed that the naval troops in Manila were only under his
tactical command and therefore not within his disciplinary command and
control (Tr. 8622); his chief-of-staff, General Muto, testified that any
officer having command of troops of another branch under him did have the
suthority and duty to restrain those men from committing wrongful acts
(Tr. 3049, 4034). The Commission, in their findings, concluded “ . . . [t]hat
a series of atrocities and other high crimes have been committed by members
of the Japanese armed forces under your command.” [Emrhasis supplied].
If these naval forces were not under Yamashita’s command and control,
they had to be under the commsnd and control of Admiral Soemu Toyoda,
Commander-in-Chief of the Combined Fleet. Admiral Toyoda’s case is
discussed, infra page 69, charged with criminal responsibility for the war crimes
committed by the naval troops in question in Manila, the tribunal before
which he was tried, in acquitting Admiral Toyoda, concluded that command,
control, and respunsibllity for these forces lay in General Yamashita, not
Admira] Toyoda. (Toyoda transcript, page 5012). The Japanese sir Forces
in the Philippines came under General Yamashita’s command and control
on January 1, 1945 (Yamashita transcript, p, 3589), He was also com.
mﬂnder of all Prisoner of War Camps in the Philippines (Tr. 2675, 3251,

2.)

67 In re Yamashita, 327 US. 1 at 16 (1946).

6 Tr, 23, The government of Japan was bound by a number of con-
ventions to observe the rules and customs of land warfare. It had been a
signatory of the Hague Convention No. IV of 1907 (Respecting the Laws
and Customs of War on Land) and the Red Cross Convention of 1929
(Convention for the Amelioration of the Condition of the Wounded and
Sick of Armies in the Field), and at the outbreak of the war, had agreed
ta apply the Red Cross Convention of 1929 to civilian internees. Although
it had not ratified the Geneva Convention of 1929 (Treatment of Prisoners
of War), upon the outbreak of war Japan had agreed to apply the provisions
of that Convention mutatis mutandis and to tske into consideration the
national and racial customs of prisoners.

Tr. 84
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a Bill of Particulars containing sixty-four specifications, prefaced
by the statement that

Between 9 October 1944 and 2 September 1945, at Manila and
other places in the Philippine Islands, members of Armed Forces
of Japan under the command of the Accused committed the
following: . . .7¢

Susequently, on October 29, 1945, a Supplemental Bill of Par-
ticulars was filed containing an additional fifty-nine specifications,
prefaced by the allegation that

. members of the armed forces of Japan, under the command
of the Accused, were permitted to commit the following during
the period from 9 October 1944 to 2 September 1945 at Manila and
other places in the Philippine Island: ... Tt

Trial on the merits commenced on October 29, 1945, concluding
December 7, 1945, after hearing 286 witnesses and receiving 423
documents in evidence.™ The evidence substantially supported the
crimes alleged in most of the 123 particulars; General Yamashita
admitted neither the commission of the acts nor that they were
violations of the laws of war.”® Rather, he denied ordering the
offenses alleged, and denied having any knowledge of their com-
mission, the latter as a result of the extreme tactical situation in
which he found himself from the very outset of assumption of
command.”™ Had he known of or forseen these acts, he would
have concentrated all of his efforts toward preventing them.”™ In
concluding his testimony, General Yamashita specifically denied
either receiving from superior authority or giving any order to
massacre “all the Filipinos.” ®

Tr. 87

Tr. 74.

Tr. 4058.

Tr, 3917 et seq.; United States v. Yamashita, 327 U.S. 1 at 14.

Tr. 8587, 3654-6.

Tr. 36586,

% Tr. 3656, David Bergamini, in JAPAN's IMPERIAL CONSPIRACY (1972)
indicates Japanese records are to the contrary. General Yamashita's sub-
ordinates received such a directive from Tokyo Imperial Headquarters and
earried it out despite General Yamashita’s efforts to prevent its execution.
(pp xxii, 1111-1112) If this is true, the Yamashita case factually resembles
situation presented in the war crimes trial of Generalfeldmarachsll
wnhe)m von Leeb, On receipt of The Commissar Order, General von Leeb
called his subordinate commanders together, advised them that he considered
that order to be in violation of internationsl law, and advised them of his
opposition to it As the court stated in acquitting him of charges relating to
its subsequent implementation, “If his subordinate commanders . . . per-
mitted . . . enforcement, that is their responsibility and not his.”” U.S. v.
Von Leeb, XI TWC 557-558, discussed {nfra p, 44 et seg. The so-called “Yam-
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The evidence presented the Commission directly and circum-
stantially refuted the testimony of General Yamashita, the latter
on five bases: {a) the number of acts of atrocity, (b) the number
of vietims, (¢) the widespread occurrence of atrocities, (d) the
striking similarity in the method of execution, and (e) the vast
number of atrocities carried out under the supervision of an
officer.

Of the 123 atrocities included within the Charge, evidence was
adduced on ninety.” Forty-four occurred in Manila substantially
during the two-week period from 6 to 20 February 1945, during
which time over 8,000 men, women, and children, all unarmed
noncombatant civilians, were killed and over 7,000 mistreated,
maimed or wounded.”* While General Yamashita had displaced
his headquarters from Manila some two months previous, and
while communications were generally precarious, his headquarters
nevertheless possessed and utilized the capability of communica-
tion with Manila until June, 1945.7 The war crimes which oc-
curred in Manila were carried out pursuant to written orders
and under the supervision of officers of the army and navy.®
Many advised their victims-to-be that they were acting pursuant
to orders from higher authority.s? A pattern of execution and an

ashita doctrine” of strict liability, as argued and asserted by chief prosecu-
tor Telford Taylor, wes specifically rejected by the Tribunal in the von Leeb
case. XI TWC 534-44. One can only speculate as to what success General
Yamashita may have had proflering this argument (assuming arguendo
Bergamini is correct) rather than asserting the improbable denial of knowl-
edge,

T Annex to the Review of the Theater Judge Advocate, United States
Army Forces, Pacific (December 26, 1945),

TS Tr. 202, 271, 8, 370, 413, 420, s, 587, 606, 669, 717, 743, 778,
806, 871, 1147, 1159, 1197, 1200, 1222, 1262, 1270, 1299, 1370, 2211, 2223,
Annex, id. items 3, 10, 13, 15, 15, 17, 20, 23, 24, 25, 27, 28, 28, 30, 32, 34,
35, 36, 41, 48, 50, 51, 52, 53, 60, 61, 62, €3, 64, 68, 77, 80, 88, 89, 93, 97,
98, 99, 101, 102, 104, 105.

7 Tr. 3524-3527, 8654-3656, 3123, 3387, 2674,

%0 An order of the Kobayashi Heidan group dated 13 February 1945
directed that all people in or around Manila except Japanese and Special
Construction Units (Filipino collaborators) be executed (Tr. 2905, 2808;
Ex. 404). An operations order of the Manila Naval Defense Force end
Southwestern Area Fleet, part of the landbased naval forces, directed that in
executing Filipinos, consideration was o be given fo conserving ammunition
and manpower; and that because the disposal of bodies was “troublesome”
they should be gathered into houses which were scheduled ta be burned or
destroyed (Tr, 2909},

&1 Tr, 833, 2174,

&2 During the Paco massacre in Manila on February 10, 1945, in which
twelve unarmed noncombatant civilians were executed (Annex, supra n. 64,
item 29), a Japanese officer informed his intended victims, “You very good
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orderliness and dispatch emerged: assembly of the victims in a
central location, usually a house or large building,™ where the
most “economical” means of execution were utilized in crder to
conserve the expenditure of ammunition® In a number of in-
stances extensive advance preparation of the site, for example,
installing strings to set off explosives, cutting holes in the floor
for bodies to fall through, digging mass graves, and staging gaso-
line for the burning of bodies and buildings, was made to faeili-
tate executions.®® The bodies were then disposed of by throwing
in the river, burning with a house or building, or burying in mass
graves.® Similar war crimes were documented throughout the
Philippines, manifesting the same pattern of orderliness, plan-
ning, and direction for the most part during the same two-week
period in February, 1945.% In addition, there was extensive evi-
dence concerning the starvation, torture, lack of medical care for,
and murder of American prisoners of war and civilian internees.®
General Yamashita never inspected any of the prisomer of war
camps, even though his headquarters was located within, adjacent
to, or in the vicinity of two different camps where a substantial

man but you die,” and “Order from higher officer, Kill you, all of you (Tt
833). At Dy Pac Lumber Yard in Manila on February 2, 1845, (Annex,
supra .84, items 16 and 93), before executing 117 noncombatant civilians,
the Japanese captain in charge advised his victims that they were to die
because of “an order from above” he had to follow. (Tr. 2174), Outslde
Menila, on April 10, 1945, during the murder of civilians near Sumayao,
a Japanese soldier said “It was Yamashita’s order to kill all civilians.”
(Tr. 2317). On Bataan Island, an American aviator was tortured, then
buried alive. The commander of the execution party stated that the execution
was carried out as a result of a direct order from General Yamashita that
“American prisoners of war in the Philippine Islands will be killed”" (Tr.
2609-12, 2615, 2621).

8 Tr, 190, 410, 429, 450, 463, 587, 606, 715, 788, 767, 775, 797, 823,
2167; Ex. 131

4 Ty, 148, 192, 271, 283, 348, 405, 453, 587, 621, T17, 745, 779, T98,
833, 1134, 1197, 2151, 2168; Ex. 126.

& Tr, 445, 467, 477, 589, 669, 768, 778, 823, 2151, and 2268.

S8 467, 607, 639, 768, 77§, 805, 865, 1188, 1200, 1237, 2152; Ex. 91,
92,93, 114, 124,

ST Tr. 1491, 1508, 1515, 1524, 1533, 1546, 1556, 1621, 1628, 1647, 1652,
1665, 1661, 1671, 1707, 1710, 1714, 1736, 1737, 1730, 1764, 1775, 1783, 1799,
1813, 1839, 2182. On February 12, 1945, more than 2,500 men, womer, and
children of the town of Calamba on Luzon were executed by bayometing
or burning, (Tr. 1977, 1079, 1981. 1985. 1892, 1999, 2004, 2008, 2012.) On
February 24, 1943, all male residents of San Pablo between the ages of
15 and 50 — some 6,000 to 8,000 in al! — were executed (Tr. 2064, 2069,
2070, 2072, 2088, 2084, 2088).

S5 Annex, supra n. 64, items 2, 4, 6, 7, 9, 13,
94, 95, 109, 122.

73, 76, 83, 86, 87, 89,
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number of violations occurred.®® After General Yamashita per-
gonally ordered the suppression of guerilla activities in December,
1945, two thousand Filipinos incarcerated in Manila as guerrilla
guspects were given cursory trials, none of which lasted more than
five minutes and none of which even conformed to Japanese legal
requirements, transported to North Cemetery in trucks, and be-
headed.®® General Yamashita's staff judge advocate, Colonel Hideo
Nishiharu, testified that he advised General Yamashita that these
guerrilla suspects were in custody, that there was insufficient time
to give them proper trials, and that the Kempei Tai “would
punish those who were to be punished.” ¢ Knowing that this
meant that these guerillas would be executed without trial, Gen-
eral Yamashita nodded in apparent approval®* Genera! Yama-

5 Tr. 3537, 3573, General Yamashita’s headquarters were at Fort
McKinley until December 23, 1944, where four hundred disabled American
prisoners of war were held from October 31, 1944 until January 15, 1945.
The prisoners were crowded into one building, furnished no beds or covers
and kept within the inclosure of a fence extending thirty feet beyond each
side of the building. Their two meals a day consisted of one canteen cup
of boiled rice, mixed with greens; once a week the four hundred men were
given twenty-five to thirty pounds of rotten meat, filled with maggots.
Occasionally they would go & day or two without water and at times were
reduced to eating grass and sticks they dug in the yard. (Tr. 2758-2758).
These conditions existed within walking distance of General Yamashita’s
headquarters; yet, while recognizing a duty to prevent such occurrences,
and despite his testimony that had he forseen or known of these conditions
he would have “concentrated all [his] efforts toward preventing it he
never conducted nor directed the conduct of an inspection of the facilities.
(Tr. 3664-3666). He transferred his headquarters to Baguio in 1945, where
in one incident on April 18, 1945, eighty-three men, women, and children
all noncombatants, were executed. (Tr. 2655-2661).

9 Ty, 2253-2311.

81 Tr. 3762-3763.

82 Tr, 8762, 3768, 3814, 3815, Aware that Colonel Nishiharu's testimony
direotly connected General Yamashita to 2,000 dezths and generally weakened
the defense argument of lack of knowledge, defense counsel A, Frank Reel
did everything he could to discredit Colonel Nishiharu's testimony. Utilizing
a little literary license and a pair of editing scissors, he met with greater
success in his book The Case of General Yamashita (1949) than before
the Commission. In his book, Reel asserts that the Commission, impatient
with Golonel Nishiharu, conducted its own cross-examination, concluding:

The Commission doubts that further exploration of the point would

serve any useful purpose. . We have great doubt that lengthy

cross-examination will be v«orth consideration of this court.

To which Reel then added:

And that, I believe, disposed of Nishiharu.

A reading of the transeript lends itself to s different interpretation. A
colloquy between the Commission and Reel indicates that any impatience
of the Commission was with Reel and his line (and length) of cross-
examination. After tensi Colonel Nishi-
haru's role in the declsmn-makmg process, particularly as it related to the
execution of the 2,000 prisoners, the Commission interrupted:
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shita subsequently issued a written order to the Kempei Tai unit
responsible for the executions commending them for their “fine
work.” 83

The answers will probably be quite immaterial, anyway. No com-
mander could possibly be in a position where the recommendations

by & staff officer, if accepted, would place the responsibility upon

the staff officer. In all armies, it is presumed to be a standard
practice that staff officers make recommendations to commanders,
which may or may not be accepted, but if they are accepted then

it becomes the decision of the commander; the staff officer’s respon-
sibility is finished.

(Tr. 3792).

Reel maintained he was merely attacking Colonel Nishiharu’s credibility,
and resumed his line of examination. His attempts were interrupted for
clarification purposes by both government counsel and the Commission,
Once the point in question — approval by the Commanding General of
death sentences — was clarifled by the Commission’s questions, the Com-
mission then advised Captain Reel. “You may proceed, and the Commission
doubts that further exploration of this point would serve any useful pur-
pose. Do you propose to explore it further? (Tr. 3799)

While answering initially in the negative, Reel’s subsequent explanation
indicated that he in fact did intend to renew the same line of question, The
Commission then replied:

Well, we have great doubt that lengthy cross examination will be
worth consideration of the Court. It is entirely possible you may
wish to explore into the details of the alleged execution of the one
thousand or thereabouts Filipinos charged with being guerrillas,
just before the headquarters was moved from Fort McKinley.

I will ask you to consider very carefully the necessity of much
more cross-examination of this witness.

{Tr. 3800)

Thereafter, rather than “disposing” of Colonel Nishiharu, Captain Reel
continued his examination for another twenty-one pages

The author’s reading of the transeript is borne out by a conversation
with the government counsel in the Yamashita trial, Major Robert M. Kerr,
on Novemher 23, 1912 Mr. Kerr thought the test)mcnv of Cclonel Nishiharu
both si an lusive, believed the C cepted his testi-
mony, and was in complebe dlsngreement with Reel's cunc]uswns concerning
that testimony.

Colonel Nishiharu’s i is supported by 5 of Richard
M. Sakakida (Tr. 2253-2302), a Nisei mlerpreter v\ho worked in Colonel
Nishiharu's office. Sakekide testified that during December 1944, trial of

Filipino civiliens consisted merely in the accused signing his name and
giving his thumb-print, in reading the charge to him and in sentencing him,
In the event a sentence of death was passed, the victim was not informed
of this until arrival at the cemetery. In one week in December 1944, the
cases of 2,000 Filipinos accused of being guerrillas were so handled by Gen-
eral Yamashita’s headquarters. If Japanese soldiers were tried, however, they
were accorded a full trial in accordance with Japanese procedures. No
Japanese soldiers were tried after October 1944, however.
The testimony of Richard M. Sskakida was overlooked by Mr. Reel in
Tke Case of General Yamas
¥ Tr. 905-906, 3763 The captured diary of a Japanese warrant
officer assigned to a unit operating in the Manila srea contained an entry
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Two other witnesses appeared on behalf of the prosecution to
directly link General Yamashita to the offenses alleged. While both
were in the custody of United States forces as suspected collabo-
rators, and while both previously had offered to exchange informa-
tion as to Filipino and Japanese collaborators in return for their
freedom, both testified that they had received no promise or re-
ward for their testimony in the trial of General Yamashita.®

The first, Narciso Lapus, was private secretary from June 1942
to December 1944 to General Artenio Ricarte, a prominent mem-
ber of the Japanese puppet government of the Philippines. Lapus
was advised by Ricarte in October 1944 that Yamashita had in-
formed him that:

We take the Filipinos 100 percent as our enemies because all of

them, directly or indireetly, are guerrillas or helping the guerrillas,

In a war with the enemies [sic] we don’t need to give quarter.

The enemies should go.85
According to Lapus, General Yamashita then advised Ricarte that
he planned to allow the Americans to enter Manila; he would then
counter-attack, destroying Manila, the American forces, and the
population of Manila. His plan of defense coincided with orders
he had received to destroy Manila, particularly the populated and
commercial areas of the city. General Yamashita further advised
General Ricarte that he had ordered Japanese forces to wipe out
any population area that gave any signs of pro-American move-
ment or action; and that when Ricarte asked General Yamashita
to rescind the order, General Yamashita refused.®®

The second witness, Joaquin S. Galang, testified that he over-
heard a conversation between Generals Yamashita and Ricarte in
December 1944 in which General Ricarte asked General Yama-
shita to rescind his order to kill all Filipinos. General Yamashita
replied: “The order is my order. And because of that it should not
be broken or disobeyed. It ought to be consumed, happen what may
happen.” #

The testimony of Galang was rebutted by the defense: Galang
had testified that General Ricarte’s 12-year-old grandson had
served as an interpreter for the conversation overheard by Galang;

dated December 1, 1944: “Received orders, on the mopping up of guerrillas
1ast night. Our object is to wound and kill the men, to get the information
and to kill the women who run away.” (Tr. 2882; Ex. 385).

o4 Tr, 913, 1059,

8 Tz, 917.

s Tr. 917, 923, 939, 940, 947, 1023,

67 Tr. 1063, 1068, 1069,
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the defense produced the grandson, Bislumo Romero, who denied
interpreting the conversation in question.®s

The trial concluded on December 7, 1945. In reaching a finding
of guilty, the Commission, none of whom were lawyers, saw fit
to issue a written opinion, which states in part:

The Prosecution presented evidence to show thai the erimes were
so extensive and wide-spread, both as to time and area, that they
must have been wilfully permltted by the Accused, or secrefly
ordered by the Accused .

The Accused is an officer uf long years of experience, broad in its
scope, who has had extensive command and staff duty in the Im-
perial Japanese Army in peace as well as war in Asia, Malaya,
Europe, and the Japanese Home Islands, Clearly, assignment to
command military troops is accompanied by broad authority and
heavy responsibility. This has been true in all armies throughout
recorded history. It is absurd, however, to consider a commander
a murderer or rapist because one of his soldiers commits a mur-
der or a rape. Nonetheless, where murder and rape and vicious,
revengeful actions are widespread offenses, and there is no effective
attempt by a commander to discover and control the criminal acts,
such a commander may be held responsible, even criminally liable,
for the lawless acts of his troops, depending upon their nature
and the circumstances surrounding them. Should a commander
issue orders which lead directly to lawless acts, the criminal
responsibility is definite and has always been so understood. The
Rules of Land Warfare, FM 27-10, United States Army, are clear
on these points. It is for the purpose of maintaining discipline
and control, among other reasons, that military commanders are
given broad powers of administering military justice. The tactical
situation, the character, training and capacity of staff officers and
subordinate commanders as well as the traits of character, and
training of his troops are other important factors in such casés.
These matters have been the principle considerations of the Com-
mission during its deliberations.

The Commission concludes: (1) That a series of atrocities and
nther high crimes have been committed by members of the Japanese
armed forces under your command against people of the United
States, their allies and dependencies throughout the Philippine
Islands; that they were not sporadic in nature but in many cases
were methodically supervised by Japanese officers and noncom-
missioned officers; (2) that during the period in question you failed
to provide effective control of your troops as was required by the
circumstances.”

Review of the evidence presented, the record of trial, and the
Commission’s “opinion” indicates four theories of command re-
sponsibility upon which the Commission could have depended to
veach their decision: (1) that Genera! Yamashita ordered the of-
fenses committed; (2} that, learning about the commission of the
offenses, General Yamashita acquiesced in them; (3) that, learn-

88 Tr. 2014, 2021,
90 Tr. 4059-4063,
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ing about the commission of the offenses, General Yamashita fail-
ed to take appropriate measures to prevent their reoccurrence or
to halt them; (4) the offenses committed by the troops under
General Yamashita were so widespread that under the circum-
stances he exhibited a personal neglect or abrogation of his duties
and responsibilities as a commander amounting to wanton, im-
moral disregard of the action of his subordinates amounting to
aequiescence.

The question of knowledge, an element of the first three theories,
was the subject of re-examination during the trial of General
Yamashita’s Chief of Staff, Lieutenant General Akira Muto. Tried
by the International Military Tribunal for the Far East, a tribunal
composed of lawyer-judges from eleven nations, Muto was charged
with the same offenses as Yamashita; much of the evidence re-
ceived was taken directly from the Yamashita transcript. Muto’s
defense to these charges was the same: lack of knowledge owing
to the extreme tactical situation. In addressing this defense, the
Tribunal stated:

. . During his tenure of office as such Chief-of-Staff a campaign
of massacre, torture and other atrocities was waged by the Japanese
troops on the civilian population, and prisoners of war end civilian
internees were starved, tortured and murdered. Muto shares re-
sponsibility for these gross breaches of the Laws of War. We reject
his defense that he knew nothing of these ocourrences. It is wholly
incredible.100

General Yamashita's case received daily review during the pro-
gress of the trial by the staff judge advocate for the convening
authority.’°! A daily summary of evidence was made and as a re-
sult the staff judge advocate’s review of the case was completed on
D ber 9, 1945, In conclusion, the staff judge advocate stated:

100 IT Tokyo Judgment 1, 186 [Emphasis supplied.]; Also see Volume
203, Official Transeript of the International Japanese War Crimes Trial, In
The International-Military Tribunal for the Far East, pages 49, 820-49, 821,
The specific count of the indictment, Count b5, contained langusge similar
to that with which Yamashita was charged:

. being by virtue of (his) respective (office) responsible for
securing the observance of the said Conventions and assurances
and the Law and Customs of War . . . in respect of many thousands
of prisoners of war and civilians then in the power of Japan be-
loning to the United States . .- (and) the Commenwealth ofhth)e

(his
legal duty to take adequate steps to secure the ohervance and
prevent breaches thereof, and thereby violated the laws of war.

(Count 55 of the Indictment, Annex No. A-6, Tokyo Judgment).

101 United States Army Forces, Western Pacific.
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The evidence affirmatively shows a complete indifference on the
part of accused as commanding officer either to restrain those
practices or to punish their authors. The evidence is convincing that
the overall responsibility lay with the Army Commande!‘, General

ippines and that he issued a general order to wipe out the Phlhp»
pines if possible and to destroy Manila; that subsequently he said
he would not revoke the order

The pattern of rape, murder, mass execution and destruction of
property is wide spread both in point of time and of atea to the
extent a reasonable person must logically conclude the program to
have been the result of deliberate planning.

From all the facts and circumstances of record, it is impossible
to escape the conclusion that accused knew or had the means to
know of the widespread commission of atrocities by members and
units of his command; his failure to inform himself through official
means available to him of what was common knowledge throughout
his command and throughout the civilian population can only be
considered as a criminal dereliction of duty on his part.1e2

Defense counsel for General Yamashita had previously filed a
petition for writs of habeas corpus and prohibition with the United
States Supreme Court on November 23, 1945;3% a petition for
writ of certiorari was subsequently filed on January 7, 194630
In the interim, the military continued its review process., On
December 28, 1945, the review of the theater staff judge advocate
was completed, After extensive review of the evidence, the theater
staff judge advocate stated:

The only real question in the case concerns accused’s respon-
sibility for the atrocities shown to have been committed by members
of his command, Upon this issue o careful reading of all the evi-
dence impels the corclusion that it demonstrat
[reciting facts]. All this leads v the inevitable conclusion that
the atrocities were not the sporadic acts of soldiers out of contrel
but were carried out pursuant to a deliberate plan of mass extermin-
stion which must have emanated from higher authority or at least
had its approval. From the widespread character of the atrocities
as above outlined, the orderliness of their execution and the proof
that they were done pursuant to orders, the conclusion is inevit-
able that the accused knew about them and either gave his tacit
approval to them or at least failed to do anything either to pre-
vent them or to punish their perpetrators. Accused himself ad-
mitred that he ordered the suppression or “mopping up” of guerrillas

102 Review of the Staff Judge Advocate of the Record of Trial by
Military Commission of Tomoyuki Yamashita, Headquarters, United States
Army Forces, Western Pacifie, December 9, 1943,

103 In the Matter of the Application of General Tomoyuki Yamashita,
United States Supreme Court, October Term. 1945, No. 61, Miscellaneous.

104 General Tomoyuki Yamashita, Petitioner, v. Lieutenant General
Wilhelm D. Styer, Commsnding General, United States Army Forces,
Western Pacific, United Supreme Court, October Term, 1845, No. 672
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and that he took no steps to guard against any excesses in the
execution of this order. One cannot be unmindful of the fact that
accused, an experienced officer, in giving such an order must have
been aware of the dangers involved when such instructions were
communicated to troops the type of the Japanese. Accused stoutly
insists that he knew nothing of any of the atrocities end assigns
as the reason for his lack of knowledge the complete breakdown
of communications incident to the swift and overpowering advance
of the American forces and to his complete preoccupation with plans
for the defense of the Philippines. He states that his troops were
disorganized and out of control, leaving the inference that he could
not have prevented the atrocities even had he known of them. With
respect to Manila, he insists that he had only tactical commeand of
naval troops operating in the city and although he had authority
to restrain such troops committing disorders, he could not dis-
cipline them, the situation being thus complicated by dual control
between himself and the Navy. Here in particular the defense wit-
nesses testified to a breakdown of communications with the forces in
Manila. While, however, it may be conceded thag the accused was
operating under some difficulty due to the rapidity of the advance
of the Americans, there was substantial evidence in the record that
the situation was not so bed as stated by the accused, General
Yokoyama admitted that he had communication with troops in
Menila until 20 February and with the accused until June and made
frequent reports to him, Surely a matter so important as the
massacre of 8,000 people by Japanese troops must necessarily
have been reported. (Since accused had authority to control the
operations of the naval troops he cannot sbsolve himself of respon-
sibility by showing that others had the duty of punishing them
for disorders.) There is no suggestion as to any breakdown in com-
munications with Batangas where late in February some of the
most widespread atrocities occurred, nor is there any substantial
proof that communications with other points in the islands at
which atrocities occurred were at all interrupted, It is also mnote-
worthy that the mistreatment of prisoners of war at Ft. McKinley
occurred while accused was present in his headquarters only a few
hundred yards distant and some of the other atrocities transpired
close to the proximity of Baguio where he had his headquarters
after removal from Manila, Taken all together, the court was fully
warranted in finding that accused failed to discherge his respon-
sibility to control his troops thereby permitting the atrocities
alleged and was thus guilty as charged.i%6

In re Yamashite was argued before the Supreme Court of the
United States on January 7, 1945.

The substance of the Court’s opinion '°¢ addressed three issues:
(a) jurisdiction of a military commission over the accused; (b)
failure to state an offense against the law of war, that is, jurisdic-
tion over the offenses; and (c) entitlement to and denial of the ac-

105 Review of the Theater Staff Judge Advoeate of the Record of
Trial by Military Commission of Tomoyuki Yamashita, General Head-
quarters, United States Army Forces, Pacific, December 26, 1945

108 [ re Yamashita, 327 U.S. 1 (1945).
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cused’s fundamental right of a fair trial thereby divesting the
Commission of jurisdiction to proceed.

This article limits its discussion to (b)—was there such a duty
imposed upon a military commander that its disregard constituted
a violation of the law of war? In determining that the acts alleged
stated an offense against the law of war, the Court first addressed
the question of command responsibility:

t is urged that the charge does not allege that petitioner has
Elther committed or directed the commission of such acts, and con-
sequently that no violation is charged against him. But this over-
looks the fact that the gist of the charge is an unlawful breach
of duty by petitioner as an army commarder to control the oper-
ations of the members of his command by “permitting them to
commit” the extensive and widespread atrocities specified. The
question then is whether the law of war imposes on an army com-
mander a duty to take such appropriate measures as are withir
his power to control the troops under his command for the pre-
vention of the specified acts which are viclations of the law of
war and which are likely to attend the occupation of he
territory by an uncontrolled soldiery, and whether he may be
charged with personal repomsibility for his failure to teke such
measures when violations result. That this was the precise
to be tried was made clear by the statement of the prosecution
at the opening of the trial

It is evident that the conduct of military operations by troops
whose excesses are unrestrained by the orders or efforts of their
commander would almost certal result in violations which it

is cke urpose of the law of war to prevent. Its purpose to protect
the cf n population and prisorers of war from brutality would
largely be defeated if the commander of an lnvadmg army could

with impunizy neglect to take reasonable measures for their pro-
tection. Hence the law of war presupposes that its violation is
to be avoided through the control of the operations of war by com-
manders who are to some extent responsible for their subordi-
nates107
Citing the provisions relative to command of Articles 1 and 43
to the Annex of the Fourth Hague Convention of 1907, Article 19
of the Tenth Hague Convention, and Article 26 of the Geneva
Red Cross Convention of 1929.*™ the Court stated:
These provisions plainly imposed on petitiorer . . . an affirmative
duty o take such mersures as were within his power and appropri-
ate in the circumstances to protect prisoners of war and the
civivian population 192
In concluding that the charge stated an offense against the law
of war, the majority, in refusing to review the evidence before the
Commission, nevertheiess noted:

10T Iy rc Yamashita, 327 U.8, 1, 14-15 (18945) [Emphasis supplied.].
108 See texr at notes 28, 29, 30, 39 and 40, supra,
i i re Yamashita, 327 U.8. 1, 16 (1845).
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62 MILITARY LAW REVIEW

tion balanced by the Commission and eventually determined ad-
versely to the accused based on their professional opinion, as
soldiers, that the accused failed to fulfill his duties as a com-
mander as required by the circumstances.

It has been fairly speculated that the emotive dissents of
Justices Rutledge and Murphy—manifested by the shaking voice
and castigating looks of Justice Murphy in reading his dissent—
came about as a result of the serious procedural questions raised
by the case’'* Unable to accept the majority's logic on these
points, the dissenting justices accepted all arguments of counsel
for the accused.’’> The respective petitions were denied, and the
case was returned to the military for disposition on February 4,
1946, the date of the Court’s decision.’’®

General Yamashita's fate lay in the hands of General Douglas
MacArthur, Commanding General, United States Army Forces,
Pacific. That decision came on February 7, 1946: General Mac-
Arthur approved the findings and sentence of the commission 17

114 KERR, supra n. 92.

135 Justice Murphy's opinion embraced all defense arguments #n toto and
in most cases verbatim; hie famous language concerning General Yamashita's
purported lack of knowledge {327 U.S. 1 at 34) comes directly Zrom the brief
filed with the Supreme Court by the defense (pages 28-29)

An independent source confirms that the dissenting Justices — indeed,
the entire Court — were in disagreement over procedural guestions only:
no reveiw of the merits was attempted. A, MAsoN, HARLAN FISKE STONE:
PILLAR OF THE Law (1956), 666-671,

116 Denial of Motion for Leave to File Petition for Writ of Habeas
Corpus and Prohibition, Supreme Court of the United States, October Term,
1945, No, 61, Miscellaneous; and Denial of Petition for Writ of Certiorari,
No. 672

117 It is not easy for me to pass penal judgment upon a defeated

adversary in a major military campaign. | have reviewed the

proceedings in vain search for some mitigating cireumstance on his
behalf. I can find none. Rarely kas so cruel and wanton a record
been spread to public gaze.

Revolting as this may be in itself, it pales before the sinister and
far Teaching implication thereby attached to the profession of
arms. The soldier, be he friend or foe, is charged with the protection
of the weak and unarmed, It is the very essence and reason for his
being, When he violates this sacred trust he not only profanes his
entire cult but threatens the very fabric of internstional society, The
traditions of fighting men are long and honorable They are based
upon the noblest of human traits—sacrifice. This officer, of proven
feld merit, entrusted with high command involving authority ade-
quate to Tesponsibility, has failed this irrevocable standard; has fail-
ed his duty to his troops, o his country, to his enemy, to mankind;
has failed utterly his soldier faith, The transgressions resulting
therefrom as revealed by the trial are a blot upon the military pro-
Zession, a stain upon civilization and constitute a memory of shame
and dishonor that can never be forgotten, Peculiarly callous and pur-
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COMMAND RESPONSIBILITY

and on February 23, 1946, General Yamashita was hanged.!®
The value of the study of the Yamashita trial lies not in its
often misstated facts nor in the legal doctrine of strict liabiliry it
purportedly espoused (but did not), but in the legal conclusions it
actually reached. Yamashita recognized the existence of an affirm-
ative duty on the part of a commander to take such measures as
are within his power and appropriate in the circumstances to
wage war within the limitations of the laws of war, in particular
exercising control over his subordinates; it established that the
commander who disregards this duty has committed a violation of
the law of war; and it affirmed the summum jus of subjecting an
offending commander to trial by a properly constituted tribunal of
a state other than his own. In the latter it became the foundation
for all subsequent trials arising from World War II. In the
former its value lies primarily in the general rather than the spe-

poseless was the sack of the ancient city of Manila, with its
Christian population and its countless historic shrines and monu-
ments of culture and civilization, which with campaign conditions
reversed had previously been spared.

It is sppropriate here to recall that the accused was fully
forewarned as to the personal consequences of such atrocities.
On October 24 — four days following the landing of our forces
on Leyte — it was publicly proclaimed that I would “hold the
Japanese Military authorities in the Philippines immediately
lisble for any harm which may result from failure to accord
prisoners of war, civillan internees or civilian non.combatants
the proper treatment and the protection to which they of right
are entitled.

No new or retroactive principles of law, either national or
international, are involved. The case is founded upon basic funda-
mentals and practice as immutable and as standardized as the most
matured and irrefragable of social codes, The proceedings were
guided by that primary rational of all judicial purpose — to
ascertain the full truth unshackled by any artificialities of narrow
method or technical arbitrariness. The results are beyond challenge.

I approve the findings and sentence of the Commission and direct
the Commanding General, United States Army Forces, Western
Pacific, to execute the judgment upon the defendant, stripped of
uniform, decorations and other appurtenances signifying member-
<hip in the military profession.

(signed) Douglas MacArthur
(typed) DOUGLAS MacARTHUR,
General of the Army, United States
Army, Commander-in-chief
Action of the confirming authority, General Headquarters, United States
Army Forces, Pacifie, in the case of General Tomoyuki Yamushita, Imperial
Japanese Army, February 7, 1946,
118 Notification of Death, Office of the Surgeon, Headquarters, Philip-
pine Detention & Rehabilitation Center, February 23, 1946.
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cific sense—while recognizing the duty of the commander and the
violation of the law of war for failure to exercise that duty, the
duty was all the more absolute in Yamashita because of General
Yamashita’s additional responsibilities as military governor of
the Philippines. As military governor, all trust, care, and confi-
dence of the population were reposed in him. This was in addition
to his duties and responsibilities as a military commander, a
point refined in the High Command and Hostages cases which
follow,1®

C. THE “HIGH COMMAND"” CASE

Perhaps the most important of the war crimes trials involving
the question of command responsibility was the Nuremburg trial
of United States v. Wilhelm von Leeb,'*® also known as “The High
Command Trial.” The accused were thirteen of the higher ranking
German officers in American custody; 2! all held important staff
and/or command positions in the German military. The Tribunal
hearing the case was composed of Presiding Judge John C.
Young, former Chief Justice of the Supreme Court of Colorado;
Associate Judge Justin W, Harding, formerly U.S. District Judge,
First Division, District of Alaska; and Associate Judge Winfield
B. Hale, a Justice on the Tennessee Court of Appeals on leave of
absence,!*

11* The other major objection to the trial of General Yamashita —
lack of due process — has generally been mooted by the provisions of the
Geneva Conventions of 1849 which provide fundamenta legal protections
for those charged with violation of the Conventions or other laws and

lected to trial by a state other than their own.
20 Vols. X and XI TWC.

11 Generalfeldmarschall (General of the Army) Wilhelm von Leeb,
Gereralfeldmarschall (General of the Army) Hugo Sperrle, Generalfeld-
marschall (General of the Army) Georg Karl Friedrich-Wilhelm von Kuech-
ler, Generaloberst (General) Johannes Blaskowitz, Generaloberst (General)
Hermann Hoth, Generaloberst (General) Hans Reinhardt, Generaloberst
(General) Hans von Salmuth, Generaloberst (General) Karl Hollidt, Gen-
eraladmiral (Admiral) Otto Schniewind, General der Infanterie (Lieutenan:
General, Infantry) Karl von Roques, General der Intanterie (Lieutenant
General, Infantry) Hermann Reinecke, General der Artillerie (Lieutenant
General, Artillery) Walter Warlimont, General der Infanterie (Lieutenant
General, Infantry) Otto Woehler, and Generaloberstabsrichter (Lieutenant
General, Judge Advocate) Rudolf Lehmann.

General Johannes Blaskowitz committed suicide in prison on 5 February
1848, and thereby the case against him was terminated, XI TWC 462-463.
122 XT TWC 462,
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The indictment alleged four offenses: (1) Crimes Against
Peace ! (2) War Crimes?* (8) Crimes Against Human-
ity 12* (4) Conspiracy to Commit the Crimes Charged in Counts

125 None of the accused were found guilty of Count One, as none were
considered to have been involved in the policy-making decisions alleged.
Count Two — War Crimes — Count two of the indictment, para-
graph 45, is as follo
45. Between September 1939, and May 1945, all of the defendants
herein . . . committed war crimes and crimes against humanity . . .
in that they participated in the commission of atrocities and
offenses against prisoners of war and members of armed forces
of nations then at war with the Third Reich or under the belligerent
control of or military oecupation by Germany, including but not
limited to murder, illtreatment, denial of status and rights, refusal
of quarter, emp! under inh diti and at
labor of prisoners of war and members of military forces, and
other inhumane acts and violations of the laws and customs of war.
The defendants committed war crimes and crimes against humanity
in that they were principals in, accessories to, ordered, abetted,
took a consenting part in, were connected with plans and enterprises
involving, and were members of organizations and groups con-
nected with, the commission of war crimes and crimes against
humanity.

Then follows paragraph 46, which in general terms sets out the unlaw-
ful acts.

Paragraph 47 alleged issuance and execution of the “Commissar” Order,
which provided for summary execution of Soviet political commissars;
Counts 48 and 49, the issuance and execution, respectively, of the “Com-
mando” Order, which directed that all allied troops on commando missions,
even if in uniform, whether armed or disarmed, offering resistance or not,
were “to be slaughtered to the last man” Counts 50 through 53 dealt with
alleged use of prisoners of war for prohibited labor; while Counts 54
through 58 alleged murder and ill-treatment of prisoners of war. As part
of these charges the accused allegedly implemented a number of illegal
orders. The Barbarossa Jurlsd)ct)on Order was mtended for application on
the eastern front and d the military jurisdiction of military com-
manders over enemy civilians or inhabitants of that area. The Night and
Fog Decree directed that non-German civilians be taken to Germany for
handling by the Ministry of Justice in Germany, Other orders provided for
the taking of hostages and the execution of reprisals.

125 Count Three — Paragraph 59 of the indictment, is as follows:
59. Between September 1939, and May 1945, all of the defendants
herein . . . committed war crimes and crimes against humanity ...
in that they participated in atrocities and offenses, including mur-
der, extermination, ill-treatment, torture, comscription to forced
labor, deportation to slave labor or for other purposes, imprison-
ment without cause, killing of hostages, persecutions on political,
racial and religious grounds, plunder of public and private property,
wanton destruction of cities, towns and villages, devastation not
justified by military necessity, and other inhumene and criminal
2ets against German nationals and members of the civilian popu-
lations of countries and territories under the
of, or otherwise controlled by Germany.

The following paragraphs 80 to 82 set forth generally and particularly

the unlawful acts, such as enslavement of the population, plunder of public
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One, Two, and Three.'* Before entering judgment as to the guilt
or innocence of each of the accused, the Tribunal discussed the of-
fenses at length. As in Yamashita, there was no question that the
offenses occurred; the only questions to be resolved concerned the
standard of responsibility and, based on that standard, the in-
dividual responsibility of each accused.

It was to the standard of responsibility that the Tribunal first
addressed itself. Initially, the Tribunal stated:

For a defendant to be heid criminally responsible, there must be
2 breach of some moral obligation fixed by international law,
a personal act voluntarily done with knowledge of its inherent
criminality under international law.127

From the outset the prosecution urged a theory of strict liability
of the commander, even where orders were not obviously eriminal
or where an order is routinely passed without review by a com-
mander from a superior headquarters to a subordinate. The Tri-
bunal rejected these arguments, stating that

.0 find 2 field commander criminally responsible for the trans-
mittal of such an order, he must have passed the order o the
chain of command and the order must bs one that is criminal apon
its face, or one which he is showr to have known was criminal 128

and private property, murder, etc., and participation of the defendants in
the formulation, distribution and execution of these unlawful plans

126 Count Four was subsequently struck by the Tribunal on the basis of
duplicity, inasmuch as it tendered no issue not conteined in the preceding
counts (XI TWC 483).

127 XI TWC 510. It is submitted that the use of the word “moral” was
a poor choice, as any obligation if “fixed by international law’ is legal
rather than moral. While a moral obligation through custom may have be-
come a legal obligation, one does not normally risk criminel liability for
violation of a purely moral obligation.

125 The Tribunal continued, careful to distinguish between implementa-
tion and transmittal:

Transmittal through the chain of command constitutes an impie-

mentation of an order. Such orders carry the aushoritative weight

of the superior who issues them and of the subordinate commanders

who pass them on for compliance. The mere intermediate adminis-

tretive function of transmitting an order directed by a superior

authority to subordinate units, however, is not considered to amouns

ta such by the commander through whose head-

quarters such orders pass, Such transmital is a routine function

which in many instances would be hendled by the staff of the com-

mand without being called to his attention, The commander is not

in a position to screen orders so transmitted. His headquarters, as

an implementing agercy, has been bypassed by the superior com-

mand.

Furthermore, a distinction must be drawn as fo the nature of a
criminal order itself. Orders are the basiz upon which any army
operates. It is basic to the discipline of an army that orders are
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The Tribunal next addressed the problem of the commander’s
eriminal responsibility for actions committed within his command
pursuant to criminal orders passed down independent of his
command.’®® The Tribunal stated the commander has four alter-
natives in such a situation: (1) he can issue an order counter-
manding the order; (2) he can resign his commission; (8) he can
sabotage the enforcement of the order within a somewhat limited
sphere; or (4) he can do nothing.

In discussing these alternatives under the pluralistic or dual
command system which existed in Nazi Germany, the Tribunal
found none of the alternatives viable, yet nevertheless concluded
that the commanders concerned must be responsible.’3® Citing
Control Council Law No. 10, Article II, paragraph 2,'3! the Tri-
bunal concluded that “[a]ny participation in implementing such
orders, tacit or otherwise, any silent acquiescence in their enforce-

issued to be carried out, Its discipline is built upon this principle.

Without it, no army can be effective and it is certainly not incum-

bent upon a soldier in a subordinate position to screen the orders

of superiors for questionable points of legality. Without certain limi-

tations, he has the right to assume that the orders of his superiors

and the state which he serves and which are issued to him are in
conformity with international law.

Many of the defendants here were field commanders and were
charged with heavy responsibilities in active combat. Their legal
facilities were limited. They were soldiers—not lawyers, Military
commanders in the field with far reaching military responsibilities
cannot be charged under international law with criminal participa-
tion in issuing orders which are not cbviously criminal or whicl
they are not shown to have known to be criminal under international
law. Such a commander cannot be expected to draw fine distinctions
and conclusions as to legality in connection with orders issued by
his superiors. He has the right to presume, in the absence of spe-
cific knowledge to the contrary, that the legality of such orders has
been properly determined before their issuance. He cannot be held
criminally responsible for a mere error in judgment as to disputable
legal questions,

XI TWC 510-11.

120 This situation while more likely to occur under the pluralistic sys-
tem of command could occur under our bureaucratic system of command. See
discussion infre at text to ns. 270-277.

140 X1 TWC 511.512,

181 Control Council Law No. 10, Article 1I, paragraph 2, provides in
pertinent part as follows:

Any person without regard to nationality or the capacity in which
he acted, is deemed to have committed a crime as defined in para-
graph 1 of this article, if he * * * (b) was an accessory to the com-
mission of any such crime or ordered or abetted the same or (c}
took a comsenting part therein or (d) was connceted with plans or
enterprises involving its commission * * *. [Emphasis supplied by
Tribunal] XI TWC 512,
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ment by his subordinates, constitutes a criminal act on his
part.” 132

The Tribunal found the situation analogous to any other plea
of superior orders; while no defense, it was a mitigating circum-
stance. 13

In next considering the responsibility of commanders for orders
issued by members of their staff, the Tribunal did not see fit,
under ordinary circumstances, to vary the traditional military
adage that while a commander may delegate authority, he may
never delegate responsibility.1#

After considering the legality of the various orders which the
accused allegedly issued, the Tribunal again addressed the collec-
tive question of command responsibility and again rejected any
concept of striet liability:

132 Supra n. 130, at 512. It is submitted that the Tribunal found itself
treading a very thin line in distinguishing implementation of orders, “tacit
or otherwise,’ and “mere transmittal,” discussed supra n. 114, the former
requiring knowledge and intent, the latter being an uninformed ministerial
act. The question of culpability w:~'d seem to turn on whether the com-
mand had a duty to know the contents of the order transmitted

123 Id, at 512. Both denial of the plea of sxupermr orders as a defense
and its consideration in were prescribed by Article II, § 4(b} of
Control Council Law No, 10.

134 Id, at 514. The accused found their positions in conflict, not only
with each other but with themselves. Those on trial as commanders pointed
out that there were certain functions which they of necessity left to their
chiefs of staff and that at times they did not know of orders which might be
issued under authority of their command. Staff officers on trial urged that
a commander was solely responsible for what was done in his name, Several
accused had served in both capacities, and hence were caught on the horns
of the dilemma.

US. Army field manuals of that time and at present support the concept
of the del of the FM 100-5, OPERATIONS
OF ARMY FORCES IN ﬂ-n-: FIELD, provides at paragraph 3-1:

The authority vested in an individual to direct, coordinate, and con-

trol military forces is termed “command " This Euthonty, which

derives from law and regulation
responsibility that cannot be delegabed The commander alone is re-
sponsible for the success or failure of his command under all cir-
cumstances.

U.S. DEP'T OF ARMY, FIELD MANUAL 101-5, STAFF OFFICERS FIELD MaN-
UAL: STAFF ORGANIZATION AND PROCEDURE (1972), provides:

Paragraph 1-4

b. The commander alone is responsible for all that his unit does

or fails to do. He cannot delegate this responsibility.

Paragraph 1-9 is applicable to the situation presently under considera-
tion:

b. When the commander authorizes staff officers to issue orders
in his name, the commander retains responsibility for these orders.
For discussion of staff responsibility see Douglass, High Command Case:
A Study ir. Staff and Command Responsibility, 6 INT. LAWYER 686 {(October
1972).
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Military subordination is a but not
wor in fixing criminal responsibility. The authority, both ndmm-
istrative and military, of & commander and his criminal respon-
sibility are related but by no means coextensive. Modern war such
as the last war entails a large measure of decentralization. A high
cannot keep informed of the details of mili-
tary i and most not of every
admmntratwe measure. He hns the right to assume that details
tr d will be legally executed. The
President af the United States is Commander in Chief of its mili-
tary forces. Criminal acts committed by those forces cannot in them-
selves be charged to him on the theory of subordination, The same
is true of other high commanders in the chain of command. Crim-
inality does not attach to every individual in this chain of command
from that fact slone. There must be a personal dereliction. That
can occur only where the act is directly traceable to him or where
his failure to properly supervise his subordinates constitutes crim-
inal negligence on his part. In the latter case, it must be a personal
neglect. amounung te a wanton, immoral distegard of the action
of his to Any other inter-
pretation of international law would go far beyond the basic prin-
ciples of criminal law as known to civilized nations.13%

The Tribunal next addressed the duties and responsibilities of
a military commander of an occupied territory whose authority
has been limited by his own government or is not otherwise abso-
lute:

Concerning the responsibility of a field commander for crimes
committed within the area of his command, particularly as sgainst
the civilian population, it is urged by the prosecution that under
the Hague Convention, a military commander of an occupied terri-
tory is per se responsible within the area of his occupation, regard-
less of orders, regulations, and the laws of his superiors limiting
his authority and regardless of the fact that the crimes committed
therein were due to the action of the state or superior military
authorities which he did not initiate or in which he did not partici-
pate, In this respect, however, it must be borne in mind that a
military commander, whether it be of an occupied territory or
otherwise, is subject both to the orders of his military superiors
and the state itself as to his jurisdiction and functions. He is their
agent and instrument for certain purposes in a position from
which they can remove him at will,

In this connection the Yamashita case has been cited. While not
a decision binding upon this Tribunal, it is encitled to great respect
because of the high court which rendered it. It iz not, however,
entirely applicable to the facts in this case for the reason that the
authority of Yamashita in the field of his operations did not appear
to have been restricted by either his military superiors or the state,
and the crimes committed were by troops under hiz commend,
whereas in the case of the occupational commanders in these pro-
ceedings, the crimes charged were mainly committed at the instance
of higher military and Reich authorities.

185 Supra note 130 at 543-544,
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Tt is the opinion of this Tribunal that & state can, as to certain
matters, under international law limit the exercise of soversign
powers by a military commander in an occupied ares, but we are
also of the opinion that under international law and accepted us-
ages of civilized nations that he has certain responsibilities which
he cannot set aside or ignore by reason of activities of his own
state within his area. He is the instrument by which the occupancy
exists. It is his army which holds the area in subjection. It is his
might which keeps an occupied territory from reoccupancy by the
armies of the nation to which it inherently belongs. It cannot be
said that he exercises the power by which & civilian population is
subject to his invading army while at the same time the state
which he represents may come into the area which he holds and
subject the population to murder of its citizens and to other inhu-
mean treatment, The situation is somewhat analogous to the ac-
cepted principle of international law that the army which captures
the soldiers of its adversary has certain fixed responsibilities as
to their care and treatment.

We are of the opinion, however, s above pointed out in other
aspects of this case, that the occupying commander must have
knowledge of these offenses and acquiesce or participate or erimin-
ally neglect to interfere in their commission and that the offenses
committed must be batently criminal.13

Where such authority has been allegedly removed from a com-
mander, or where a commander has denied knowledge of illegal
activities by other units, the Tribunal stated a court should exam-
ine both objective and subjective factors in considering the valid-
ity of any such defense.157

The Tribunal, in concluding, turned to the individual accused
and their responsibility for the acts alleged.’®®
1. Wilhelm von Leeb: Von Leeb, a former General of the Army,
was charged with offenses committed during the period in which
he was commanding general of Army Group North.1¥ These of-
fenses dealt with: (a) The Commissar Order; (b) crimes against
prisoners of war; (c) The Barbarossa Jurisdiction Order; (d)

136 [d, at 544-545.
137 Jd. st 548-549. The accused were again confronted by the incon-
ies of their own arguments: they claimed they had been vested of

executive authority for their territory by orders of ihe SD while denying
knowledge of the duties and activities of the SD, which were established
and defined by the same orders. For  discussion of the subjective criteria
to be utilized in P and r ibility,
see i7fra text at notes 288-293,

132 Only the charges of those accused as commanders are discussed. For
2 disgussion of the question of responsibility of the staff officer, see Donglass
note

13 Von Leeb was Commander in Chief of Army Group North in the
campaign sgainst Russia until January 16, 1942, when he resigned primarily
because of interference in technical matters by Hitler; he was then placed
in reserve.
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crimes against civilians; (e) pillage of public and private prop-
erty; and (f) criminal conduct pertaining to the seige of Lenin-
grad. The Tribunal considered each seriatum; in preface the Tri-
bunal stated:

The evidence establishes the criminal orders were executed by
units subordinate to the defendant and criminal acts were carried
out by agencies within his command. But it is not considered
under the situation outlined that criminal responsibility sttaches
to him merely on the theory of subordination and over-all com-
mand. He must be shown both to have had knowledge and to have
been connected to such criminal scts, either by way of participation
or criminal acquiescence,140

a. The Commissar Order. The evidence showed that von Leeb
recognized the Commissar Order to be in violation of international
law from the outset, and voiced his oppesition to those senior to
him on a continuous basis. As a result of the resistance to the
order by von Leeb and his fellow Russian front commanders, von
Rundstedt and von Bock, the question of its application was resub-
mitted to Hitler on September 23, 1941, who refused to change the
decree. In putting the order into effect, von Leeb’s headquarters
had no implementing authority; merely the administrative fune-
tion of passing it to subordinate commanders. Yet the evidence
showed that von Leeb not only advised his subordinate command-
ers of his opposition to the order, but advised them that he would
fully implement the German high command’s “maintenance of dis-
cipline” order, which provided for strict measures to be taken
against any soldier committing war crimes. He continued to re-
sist the order until his retirement in January, 1942. The Tribunal
concluded :

. we cannot find von Leeb guilty in this particular. He did not
disseminate the order. He protested agsinst it and opposed it in
every way short of open and defiant refusal to obey if. If his sub-
ordinate i inated it and permi its enforcement,
that is their responsibility and not his.1¢l

b. Crimes Against Prisoners of War. The Tribunal entered a
finding of not guilty to this charge as the evidence failed to show
von Leeb possessed either knowledge or a duty to know of crimes
committed against prisoners of war. All responsibility for pris-
oners at that time was in the hands of the quartermaster general,
who was responsible directly to the German High Command and
Hitler rather than through the tactical chain of command. Sub-
ordinate units within General von Leeb’s command responsible

10 Supra 1. 130 at 555.
M1 ]d, gt 567558,



62 MILITARY LAW REVIEW

for the handling of priscners of war were similarly responsible
directly to the German High Command.!* As General von Leeb
was heavily engaged during this period with the initial phases of
the seige of Leningrad, a matter he was desperately attempting to
conclude before winter, he had neither the authority nor the means
of ascertaining what treatment prisoners of war were receiving.1*?
As the Tribunal stated:
... [Hle... had the right to assume that the officers in command
of those [subordinate] units (charged with responsibility would
properly perform the functions which had been entrusted to them
by higher authorities, both as to the proper care of prisoners of
war or the uses to which they might be putl#t
¢. The Barbarossa Jurisdiction Order. The evidence established
that von Leeb, while expressing personal disapproval, implemented
this order by passing it into the chain of command. The order
was illegal in part; and, as his implementing order made no effort
to clarify its instructions or prevent its illegal application, “having
set this instrument in motion, he must assume a measure of re-
sponsibility for its illegal application.” 143
d. Crimes Against Civilians. This charge derived from the activ-
ities of a Nazi Security Police unit, which was assigned to and
operated within General von Leeb’s Army Group North area.
While these activities included acts of mass murder—some by
units subordinate to Army Group North but on order of the Se-
curity Police—and recruitment of slave labor, with one exception
there was no evidence to establish that the orders for these illegal
activities or reports thereof passed through or were received by
Army Group North, In that one case, although reported to von
Leeb as having been carried out by a local self-defense organiza-
tion of Latvians, he immediately took action to prevent any reoc-
currence. The Tribunal concluded that insufficient evidence existed
1o establish General von Leeb’s knowledge of the acts alleged.™®
e. Pillage of Public and Private Property. The evidence present-
ed failed t¢ establish that the acts committed were illegal under

142 Jd, at 558,

141 See generally HART, HISTORY OF THE SECOND WORLD WAR (1971}, p.
157 et g and SALISBURY, THE 900 DAYS (1969), p. 334 et seq.

44 XI TWC 558, The author would qual)f\ this statement with what
may be the obvious, as follows: A commander has the right, within reason,
to assume, ete. What is reasonable under the circumstances would depend on
& number of criteria, all of which relate to putting a commander on notice,
See discussion, infra text at ftnts. 288-203.

145 Id. at 560-561,

148 Id, at 561-562.
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the circumstances, based on questions of military necessity. 47
Similar findings were made to charges concerning conduct per-
taining to the seige of Leningrad.'®
The Tribunal recognized several subjective matters in conclu-
sion:
We believe that there is much to be said for the defendant von
Leeb by way of mitigation . ... He was a soldier and engaged
with ¢ for b of thou-
sands of soldiers, and a large indigenous population spread over
a vast area. It is not without significance that no criminal order
has been introduced in evidence which bears his signature or the
stamp of hiz approval.ls®

2. Hugo Sperrle: Former commanding general of the “Condor
Legion” during the Spanish Civil War and the representative of
the Luftwaffe in the High Command trial, Sperrle was acquitted
of all charges, the Tribunal finding that Sperrle, rather than im-
plementing the one order which formed the basis of the charge
against him, on principle opposed it and sought to make it in-
effective. 150

8. Georg Karl Friedrich-Wilhelm von Kuechler: General von
Kuechler served as a subordinate commander to General von Leeb,
succeeding him as Commanding General of Army Group North in
January 1942, He continued in this command until January 1944,
when he was placed in the Reserves. The Tribunal addressed the
list of charges in order.

a. The Commissar Order. Although von Kuechler testified con-
cerning his opposition to the Commissar Order, the Tribunal
found his testimony irreconcilable with an earlier affidavit in
which he denied any knowledge of the order. There was no ques-
tion that the order was transmitted to and through his head-
quarters, nor that it was enforced by subordinate units. Reports
were made by these subordinate units to his headquarters that
commissars were being executed by them. General von Kuechler
denied knowledge of those reports, to which the Tribunal replied:
“It was his business to know, and we cannot believe that the mem-
bers of his staff would not have called these reports to his attention
had he announced his opposition to the order.” 151

b. Neglect of Prisoners of War and Their Use in Prohibited
Labor. Based on an order to subordinate units that General von

147 Id, at 562-563.
148 Id, at 563.
1% Id, at 363,

130 Id, at 566.
151 Id, at 367,
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Kuechler admitted must have passed through his headquarters,
both civilians and prisoners of war were utilized for improper and
dangerous work. The Tribunal concluded that the evidence sup-
ported a finding that General von Kuechler had knowledge of and
approved such practice,

e. lllegal Exzecution of Russian Soldiers and Murder and Il
treatment of Prisoners of War. While the evidence was extensive
that Russian prisoners of